UY BAN CHUNG KHOAN NHA NUGC

-----------------

TRUNG TAM GIAO DICH CHUNG KHOAN HA NOI

PE TAI KHOA HOC CAP CO SG

--------------------------------------

“MO T so KHZN NGHI NHAM TRIEN KHAI VA PHAT TRIfIN NGHIEP VU
CAM CO CHUNG KHOAN TREN THI TRUONG CHUNG KHOAN VIET NAM®

CAC THANH VIEN THAM GIA
Duong Thi Haij
Duong Ngoc Tuén
Tran Anh Tuin
Nguyén Phuong Nga
Tran Thi Thanh Thao

Ha ndi - thang 12/2001




CHUONG Ii
THUC TRANG VA MOT SO KIEN NGHI PHAT TRIEN
HOAT PONG CAM CO CHUNG KHOAN TAI VIET NAM

- '1- THUC TRANG HOAT PONG CAM C6 CHUNG KHOAN

| 1. Dénh gid chung vé hoét dong cua thij trudng ching khodn 32

RS _ 2 Thuyc trang hoat dong cdm c6 chli'hg khodn - 35
- 2 1. Khung phép 1y hién hanh vé hoat dong cdm cd chiing khodn 35

| 2:2. Quy trinh cdm c6§ cﬁﬁ'ng kho4n hién hanh 44

2.3. Tinh hinh thyc t€ hoat dong cAm c& chitng khodn 46

1. CAC GIAT PHAP DE PHAT TRIEN VA QUAN LY HOAT DPONG CAM 8 CHUNG
KHOAN TREN THI TRUONG CHUNG KHOAN VIET NAM

1. Giai phép vé khuon khé phép 1y 51
1.1. Giai phép mang tinh vi mo6 d6i v6i he théng cic vin ban phap luat diu chinh

hoat déng cm c8 chitng khoédn 51

1.2. Gidi phdp cu thé d&i véi cdc quy dinh vé xit 1y chiing khodn cdm c6 52

1.3. Giéi phédp d6i v6i quy dinh vé€ co quan dang ky hop déng cdm c6 chitng khodn 53

1.4. Giai phép d6i véi quy dinh vé& co quan giai quyet tranh chip cé lién quan dén

ching khodn ‘ 7 - 54
2. Gidi phap vé t6 chiic, quan 1y hoat dong cm c8 chiing khoén " 54
2.1. Giai phap v& quy trinh cdm 6 v3 giai tod chiing khoan cdm c6 54

2.2. Nang cao nang luc quan 1§, trinh d¢ chuyén mén nghiép vu cho cdc cdn bo quan
Iy 57

2.3. Tao co s& vat chat ki thuat hién dai cho b phan hru k¥ cla thanh vién hru ky va
cla Trung tam giao dich chitng khoén 57

KET LUAN



PHAM M3 DAV

“Nam 2000 - nam ban 1€ cia thién nién k§ mdi - da ghi nhan mét budc tién
vu‘o" bac clta qué trinh ddi m&i va phét trién kinh t&€ & 3 Viet Nam: Trung tam
Giao dich Ching khodn TP.HCM dugc khai trwong va chinh théc di vao hoat
- dong (7/2000). Sy kién ndy da thé hién quyét tam ciia Déng va Chinh pha Viet
‘. : fVam trong viéc xay dung, phat trién va hoan thién nén kinh t& thi trudng.

LA mot thé ché ti chinh bac cao, Thi trudng ching khodn hoat déng nhu
" m¢t phong vii bi€u phén 4nh thyc trang nén kinh t€ thi trudng. Thuc tién cho
thay, kinh t& thi trudng cang phét trién, Thi trudmg Ching khoén cang c6 vai
trd 16n. Moi thanh bai c@a thi trudng déu cé anh huémg t4i sy thinh vuong
chung ctta mot quéc gia. T4t nhién, thanh cong hay thit bai cha thi trudmg
ching khodn do nhiéu yéu t6 quyét dinh nhung trong dé phai k€ t6i vai trd cia
cdc co quan quan 1y thi trudng. Diéu hanh va quan ly thi trudng an toan, 6n
dinh va hi¢u qua thuc su 12 moét thach thifc, nhét 12 d6i vdi chc co quan quan ly
& nhimg thi trudmg non tré. Vi d€ 1am duge diéu nay, trudc hét, doi hoi nhitng
cd quan quan 1y thi trudmg phai thong hi€u va c6 kién thitc chuyén moén sau sic
vé thi trudng chiing khodn. Nhitng nghién ciu chuyén sau, nhitng dé tai khoa
hoc vé linh vuc ching khoédn va thi trrdmg ching khosn luén dugc xem 13 mot
trong nhiu nguén tu liéu tham khio chuyén mén hitu fch cho viéc hoach dinh
chinh séch va diéu hanh cfia céc co quan quan 1§ vé linh vue ching khodn.
.Viet Nam, thuc t€ da minh chiing riing, hang loat cdc nghién cdu khoa hoc hitu
ich vé linh vic ching khodn dugc thuc hién trong thdi gian vira qua d3 trd
thanh nhung cong cu bé trg hitu hiéu, gép phﬁn khong nhd trong su thanh cOng
cla cong tic diéu hanh va quan 1y thi trudng.

Tuy nhién, dén nay, di di cé rat nhiéu khia canh va véin dé vé chimg khoén
va thi truong ching khodn Viét Nam duge di sAu nghién cttu trong cdc dé tai
khoa hoc nhung do thi trudng ching khodn 14 mot thé ché kinh t&€ méi mé, nén
vln cdn khéng it nhilng vén dé va linh vuc ddi hodi phai duoc ti€p tuc nghien
ctiu va tim hiéu trong d6 phai k€ t6i nghiép vu vé cAdm c6 chitng khodn. LA m6t
nghiép vu phé bién trong linh vuc chiing kho4n nén ngay khi Trung tam Giao
dich Ching khoan TP.HCM di vao hoat déng, nghiép vu cdm c6 chimg khoén
qda duge phép thue hién nhung cim c6 chimg khoén md&i chi thuc su dién ra
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troﬁg thoi gian gin day & thi trudng Viét Nam. Do chua ¢é kinh nghiém thuc

‘ " 'tidn nén nhiing qui dinh phép 1y dit ra ban diu vé linh vuc nay chua cu thé,

1am cho céc «cong ty chiing khodn gip khéng it khé khin khi trién khai nghiép
vy cim c6. ‘Diéu nay di khong chi dnh hudng t6i khdch hang ma cdn d6i véi cd

“.cdc co quan quan 1y nha nuéc khi thuc hién viéc kiém soét hoat déng cdm c6

PE

trén thi trudng.

V&i mong muén gép phdn hd trg cho hoat déng quan 1y va diéu hanh cha

"thi trudong chitng khodn néi chung va su phat trién hoat dong cdm 6 trén Thi

: tf_tri‘mg Ching khodn trong tuong lai, dé Qi: “M¢t s& kién nghi nhdm trién

khai va phdt trién nghiép vu cdm cé chitng khodn trén thi truong chiing
khodn Viét Nam” da duge hinh thanh va ra doi. D€ dat dugc muc tiéu dit ra,
dé tai s& tap trung vdo mot s6 van dé co ban, nghién ciéu 1y luan chung, kinh
nghiém quéc € clia cdc nuéc di hoat dong nghiép vu ndy, nghién ciu thue
trang hoat dong cAm ¢6 ching khodn tai Viet Nam va tit d6 dua ra cdc giai
phdp nhim trién khai va pht trién nghiép vu cdm c6 chimg khoén sao cho ¢é
hiéu qua va pﬁl‘l hop véi tinh hinh thyc tién hién nay cha Thi truong chiing
khoian Viét Nam.

Dé tai dugc xay dung dua trén phuong phap duy vat lich sir va duy vat bién
chitng, phuong phédp chuyén gia két hop véi phuong phép théng ke, so sianh céc
tai ligu da thu thap duoc vé hoat dong cdm c6 trong v ngoai nudc. Nhiing ¥
ki€n déng gép tir phia cdc thanh vién luwu ky cdc co quan quan Iy trong va ngoai

‘nghnh cé lién quan vé nghiép vu clni c¢6 tai Viét Nam ciing ¢ dugc nhém lam
dé tai téng hop, phan tich k§ ludng nhim cé thé dua ra cac dé xudt va kién

nghi bam sat v4i muc tiéu da dinh.
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CHUONG I
KHAI QUAT CHUNG VE HOAT PONG CAM CO CHUNG KHOAN
VA KINH NGHIEM CUA CAC NUGC

1. KHAI QUAT CHUNG VE HOAT PONG CAM CO CHUNG KHOAN

- 1. Khai quat chung

<+ = Hinh thic cdm ¢6 tai sén c6 gid dé vay tién da Xuéit hién tir rat 1au. Nhin lai

" lich sir phét trién cha loai ngudi, c6 thé thdy hinh thitc giao dich c6i nguén cia

nghiep vu cdm cd di xuit hién & Trung Quéc chch day hon 3000 nam. Day
ciing 1a hinh thitc giao dich hét sitc quen thuoc & Chau Au tir thé ky 11-12 ma

<4

Hy Lap va Rome ¢ xua dugc xem 13 “céi néi”’ cha giao dich cdm c6 trén chau
Juc nay. Tuy nhién, cdc giao dich cAm c6 thoi ki ddu phét trién cé tinh tu phat,
..mang ning tinh chit cho vay nang 13i vad déu 1a cdc giao dich thoa thuan cé
nhan don thufn, chua c¢é cdc qui pham phdp luat diéu chinh. Su phit trién cta
kinh t& da mang lai su hung thinh cho hinh thttc giao dich cAm c6. Nhung déng
thdi, mat trdi cia hinh thic giao dich nay ciing boc 10 rd nét nhat. Do 1ai suat
vay qud cao, bit bi ngudi di vay nén da gy nén Sl_; b4t binh trong dan chiing,
réi loan xay ra dé day trong x3 hoi. Yéu céu phai cé sy can thiép ciia chinh
quyén, dua céc giao dich cdm c6 vao hoat dong trong sy diéu chinh cia phép
luat ngéy cang trd nén cdp thi€t. VA nhitng qui dinh phép luat 4p dung cho

*nghiép vu cAm c& da ra doi. Ngay nay, khi nghién ciu cédc qui dinh phap luat
vé cdm c6 & cdc qubc gia trén th€ gi6i, c6 thé thdy: tuy hinh thifc so khai cha
giao dich cdm c¢6 c6 nguén gbc tir chau A nhung do lich sir dé lai, do diéu kien
vé kinh t€ x3 h6i.... nhilng qui pham phép luat ban ddu cia chau Au vé€ hinh
thic giao dich nay lai ghi dam dau 4n trong féc qui dinh phép 1uat vé nghiép
vu cAm ¢d trén thé gidi.

Trén thé gidi, cdc quéc gia cé hoat dong cdm c6 déu dira ra mot dinh nghia
vé cdm c6 theo dic thi timg nuéc. Tuy nhién, néu so sinh cdc dinh nghia nay
s€ thay rang: vé co ban, cdc dinh nghia déu gi6ng nhau vA so véi khdi niém ban
ddu, dinh nghia v& cdm c6 khong c6 khéc biét 16n. CAm c6 hiéu don gian 2
hinh thic bao dam nghia vy theo dé bén cdm c6 giao cho bén nhan cdm cd tai

san (dong san) ctia minh quan 1y, 1am vat bao dadm cho nghia vu dan sy, thuong
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mai hay khoan vay. Truéc day, tai san cAm c6 dugc chdp nhan thudng cé pham
| vi rét hep. Tuy nhién, véi su phét trién kinh t€, tdi san cdm c6 ciing da c6
nhl':ing-thay d8i, pham vi loai i san duge chdp nhan 16n hon. Mic du vay,
pgay tai chau Au thi hinh thic sit dung ching khodn 1dm tai san cAm c6 ciing
~¢hi méi manh nha bt d4u vao nhiing nam cu6i the ky 19 - ddu the ky 20 (&

o Phép vio nam 1891, & Anh vao nhiing nam trude th€ chién thi nhdt ...). Ngay
i nay, giao dich cdm c6 chiing khoén d& c6 mat tai héu hét cic qubc gia cé nén

_. kﬁﬁh t€ thi trudng vi thi trudng chimg khodn. V& co ban, giao dich sit dung
'chﬁ'ﬁ‘g khoéﬁ cdm c6 1am vat ddm bdo ciing giéng nhu cic giao dich cdm c6
khdc, nhung vi ching khoén 12 mot loai tai san ¢é tinh dac thi, khic véi céc
loa_ﬁ tai san thong thudng, nén giao dich cﬁrﬁ c6 chitng khodn nhdm dam bio
thuc hién mot nghia vu dan sy, thuong mai hay mot khoan vay rét phic tap. Do
khung khé dé tai 6 han, cdc nghién ctu v& cAm c6 ching khoan chi tap trung
vio khifa canh st dung ching khodn 1am vat dam bao cho khoan vay, cho céc
nghia vu ng véi cdc van dé c6t 15i nhu: nguyeén tic, d6i tugng, chi thé |, cdc yéu
ciu vé phuong thic thyuc hién giao dich cAm c6, thoi han cho vay, kjy han tra
ng, ldi suit vay, cdc bién phiap xit 1y chitng khodn dem cidm cé trong trudng
hop bén di vay khéng hoan tra lai tién vay hay bi phé san.

2. Céc nguyén tic co ban ap dung trong hoat déng cAm ¢ chitng khoéan

Giéng nhu nhitng hinh thitc giao dich khdc, giao dich cAm c6 ciing c6
nhilng nguyén tic riéng. Nghién ciu v& cdm c6 & cdc quéc gia c6 loai hinh
giao df‘ch ndy cho thdy: nguyén tic & mdi mét nuéc mang nhitng dic thi qubc
gia rieng biét nhung 3 nguyén tic quan trong sau day dugc da phin céc nude

dit ra, dé la:

Cho vay cé ddm bdo . *

D€ bio vé quyén 10i, bén cho vay (bén nhan cdm c6) chi chdp nhan c4p vén
vay khi bén di vay (bén cdm c6) cé di ching khodn hop phép va céc diéu kién
cin thi€t dé dam bao cho s6 tién vay. S8 ching khodn cdm 6 duge tinh todn
sao cho gid tri cha ching diam bio cho ngudi nhan cdm c6 (bén cho vay) thu
héi duge ng, giam rii ro tén that t6i da trong trudng hogp bén cdm c6 khong

hoan ng ding han hay bi ph4 san.
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Chi dp dung cho vay vén trong pham vi ngdn han

Gid chiing khodn trén thi trudng thudng xdyén bién dong (do yéu t6 kinh t€,
chinh tri, ta‘r;l 1¥...) nén viéc nhan dam bio cho khodn vay bing chitng khoédn
-tiém 4n rdi ro khd 16n do s6 tién vay dugc thoa thuan tinh bing phin tram gia
h‘i theo thi gid chiing khodn. Vi 1y do nay, hdu nhu ching khoén (nhat 12 véi
"c4c chitng khodn vén) khong dugc chip nhan 1am vat ddm bao cho céc khoan
.. vay dai han. '

"~ Thic hién qua trung gian

‘Mot trong nhitng dic thii co ban cia giao dich chiing khodn la thuc hién
theo nguyén tic trung gian. Nguyén tic truhg gian dam bao va tao thuvan lgi
trong viéc duy tri trat ty, én dinh trong viéc quan Iy thi trudng ciing nhu mang
lai su bao vé t&t nhét cho cédc nha diu tu tham gia giao dich. Trong hoat dong
‘cd4m c6 chitng kho4n, su tham gia ciia trung gian (c4c thanh vién hru ky, Trung
tam Luu ky Ching khodn hay S& GDCK) s& bao ve lgi ich cho bén cdm c6 va
nhdn cdm c6 t6t hon, gitp giao dich cAm c6 thuc hién nhanh chéng va tién igi.
Trén gidc do quan 1y, nguyén tic nay hd trg hitu hiéu cho cdc co quan quan 1y
(8¢ giao dich chitng khodn hay Uy ban Chiing kho4n) trong viéc nam viing va
cAp nhat kip thdi cédc thong tin vé& tinh hinh chiing kho4n dem cim c6, qua d6
diéu hanh thi trudng mot cich cé hiéu qua nhat.

3. Chit thé va doi tuong tham gia hoat dong cAm <6 chirng khoan

Tﬁy vao timg nudc, timg hoan canh cu thé cdc nguyeén tac giao dich s& dugc
van dung linh hoat, ding phép luat va phit hop véi lgi ich cha céc bén tham gia.
Tuy nhién, giao dich ¢Am ¢ duge cfu thanh khong thé thi€u 2 thanh t6 quan
trong sau day: -

a. Chii thé trong giao dich cdm ¢& chimg khodn

Moi giao dich cAm c6 chiing khodn chi thuc sy phét sinh khi nhu cfu cua
bén cim c6 vi bén nhan cdm ¢6 gip nhau. Pay chinh 12 2 chu thé chinh yéu
trong mot giao dich cdm c6 ching khoén, trong dé bén cdm c6 dugc hidu la
ngudi s& hitu céc ching khodn hop phdp, cé nhu ‘cAu vay mot khoan tién trong
mot khoang thdi gian nhat dinh v nhét tri sit dung ching khodn thuoc so hitu

ctia minh dé€ bao dam thuc hién nghia vu trd ng . Bén nhan cdm c6 chimg

3 |
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khodn 1a bén cho vay tién, c6 nhu cu cho vay, d4p ng duge céc qui dinh phép
“luat vé cho vay v6n va déng § chip nhan ching khodn 1am vat dam bio nghia
vu trz’-a‘nc_v_. Tuy theo tinh hinh méi nudc, bén cAm c6 va bén nhan cdm c6 dugc
xgic dinh.trong luat cdm c& ching khodn cé thé cé nhing di€ém khdc biét nhat

"‘fcﬁnh nheng nhin chung déu phai la:

. - Céc c4 nhan ¢é db nidng luc hanh vi, nang luc phédp luat, cé tai khoan heu
) . ky cluing khodn tai cdc thanh vién cta S& gilao dich chitng khoan dap dng dn
’ cﬁg didu kién di vay v cho vay theo céc qui dinh phap luat hién hanh;

" - Céc phédp nhan duge phép thuc hién hoat déng tin dung nhu cdc ngan hang
thwong mai, cdc cOng ty tdi chinh, qui twong hd, qui ddu tu...; cdc phdp nhan
duge phép tham gia vao hoat dong kinh doanh chitng kho4n...

Ngoai ra, vai trd clia cdc chi thé khic trong hoat dong cm c6 chiimg kho4n
‘nhu céng ty chiing khodn, thanh vién lvu k¥, Trung tam Lwu ky Ching khodn
hay S& Giao dich Chitng khodn ciing dugc qui dinh chi tiét trong luat vé giao
dich cdm c6 ching khodn & cdc quéc gia c6 hoat déng ndy. Vé co ban, d6 13
cdc qui dinh vé vai trd cla td chic trung gian vA clia co quan quan ly trong

giao dich cAm c6.
b. Poi tiwgng trong giao dich cdm cé chiing khodn

La vat dam bdo tln_fc hién nghia vu ng, chitng khodn 12 mét d6i tuong trong
tAm trong moi giao dich cdm c& chitng khoan. D€ c4c giao dich cAm c6 dién ra
trong trat ty, bao v& quyén lgi cha cdc bén tham gia, luat vé cdm c6 ching
khodn bao gitr ciing dat ra cdc qui dinh vé c4c ching khodn st dung trong
nhitng giao dich cdm c6. D6 la: nhiing ching khoédn ca‘m‘ c6 phai thuéc s& hixue
hop phdp chia ngudi dem cdm c6, khong thudc loai dang bi tranh chép, phai
duge phép tu do chuyén nhugng va cé thé béan di dé dang. Nhitng ching khodn
nay thudng 12 céc loai cé phi€u va trdi phi€u phé dung, nhat 1a coa cdc cong ty

I6n, c¢é uy tin, céc loai trai phi€u chinh pht....
4, Phuong thiic thuc hién hoat dong cAm cd chimg khodn
Trién khai mot giao dich cdm c6 ching khodn phai tuan theo mot trinh ty

nhat dinh. Qui trinh & cdc nudc khoéng giéng nhau nhung tya chung moi giao

dich cAm c6 déu thuc hién thong qua trung gian. Ddm nhan chdc nang nay s€
6
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" 12 céc thanh yién’ Irru ky, coéng ty ching khodn hoic Trung tam Luu ky Ching
khoén, Tuy theo mo hinh thj trudng, midc do phat trién va cin cir vio d6i tuong
tham g‘i-a giao dich s& x4c dinh cu thé vai trd trung gian do thanh vién luu ky,
lcbng ty chlfng khoan hay Trung tam Luwu ky ching khodn ddm nhiém. Vai tro
-'t"r.ung gian dugce hiéu la thanh vien luu ky, cong ty ching khoin hay Trung tAm

" Luru k¥ Chitng khodn diing ra quan 1y, gidm s4t c4c tai khoan chitng kho4n cfm

S c6, thyc hién viéc nhan, chuyén chimg khodn cdm c6 theo l&nh cia bén nhéan

,“ .h"o’é\c bén cAdm c6. Viéc chuyén tién, thod thuan vé thoi han vay, 1di vay, hinh
’ lhfré‘xf_! ly iranh chép... s&€ do cdc ban cAm c6 vd nhan cAm c6 truc ti€p thuc
hie_:_i nhung plﬁi tuan theo cic qui dinh phép luat hien hanh. O cdc nudc khic
nhau, cdc qui dinh va céch 4p dung ciling khdc nhau. Tuy nhién, vé co ban
nhitng ngi dung chinh cta giao dich cdm c8, theo théng 1¢ ciing nhu theo qui

dinh sé€ nhu sau:

- Hinh thic thoa thuan trong giao dich cdm c6 chitng khodn phai bing vin
ban cam keét (hoidc hop d6ng cdm c6 chitng khodn) véi ddy di nédi dung co ban
méhpha’lp luat s& tai qui dinh. Van ban nay s€ 14 bang chitng x4c nhan giao dich
gilfa hai bén va 12 co s& dé gidi quyét céc tranh chép khi phét sinh;

- 86 tién duge vay va 1di suft vay khi cAm cé chiing khodn s& duoc tu thod
thusn, phdp luat thudmg chi c6 qui dinh vé bién do giao dong, hodc ciing c6 thé
qui dinh mic tinh 1di suét dya trén qui mé6 cia s& tién vay, it khi 4p dat mic 1ai
suit ¢ dinh. Thong thudng, s6 tién dugc vay vao khoang dudi 50% thi gid
chitng khodn cAm c6 tinh vao thdi diém cAm c¢6 va 14i vay dugc tinh dya theo

131 suat vay ngan hang ngin han;

- Thoi han vay t8i da thuong khéng qud 3 thang. Thdi han ndy trong luét
thudng khong qui dinh bét budc nhung dugc 4p dung rat phé bi€n trén thé gidi.
Thoi han vay t6i thiéu do bén cho vay (nhan cdm c6) tu dit ra nhim dam bao
bt dap chi phi va ki€m dugc mét khoan l4i nhét la trong trudng hop clha cic
khoan vay nho; )

- Cac thod thuin vé cich thic xir Iy ching khodn cdm c6 trong thoi gian
dang cAm c@ va sau khi thoi han vay cdm c6 két thic duge qui dinh rat chi tiet.
Vi du nhu qui dinh 14y gi4 tri thi trudng cta ching khodn 1am cd s& vari dung

dé xir 1y chiing khodn trong thdi gian cAm c6 hodc qui dinh xi Iy ching khoén

7
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cAm c6 sau khi thoi han cdm c6 két thic s& 14y co sd 12 théi gian, cho phép bén

: " “cho vay cé quyén ban/ddu gid s6 ching khodn dem cdm c6 dé thu héi ng.

Ngoéi"ra,_ cOn cé nhitng qui dinh bao vé& cho bén di vay nhu dugce quyén nhan
lgi s6 tién ton lai sau khi da trir di cdc chi phi cho viéc bdn ddu gi4, hoan lai

“-tién di vay, 13i vay, 14i phat.. .
. - 5. Rui ro trong hoat dong cAm cé chitng khoan

... .. Datham gia du t thi rdi ro [a didu khé c6 thé trénh khdi. Giao dich cdm
+ -~ ¢6.ching khodn, dugc hiéu 1a thuc hién mét vu ddu tu cé6 diam bio todn bo

nhi_rﬁg vin tiém 4n nhing rdi ro nh4t dinh. Trén thi trudng quéc t€, loai ching
khodn dam bao dugc wa chudng thudng 12 cdc trdi phi€u chinh phd (vi du nhu
trdi phi€u kho bac M¥) do céc trdi phi€u ndy cé gid cd 6n dinh va d& thanh ly
khi bén cdm c6 trong hgp déng cdm c6 m4t kha nang thanh to4n. Thuc t€, cé 2

_'logi rii ro chinh trong céc giao dich cdm c6 phai xét t6i khi phan tich, d6 1a rii

ro phia d6i tdc va rhi ro vé tii san cdAm cé.

‘Rii ro d6i thc B riii ro co ban, dnh hudng 16n t6i giao dich cdm c6. Riii ro
nay dugc hiéu don gian 14 kha niing tAi chinh vd ¥ muén chii quan clia mot bén
d6i téc trong hop déng cdm c6 c6 thé s& gay cho phfa beén kia rii ro vé tin
dung. Péanh gid k¥ rai ro phia d6i tic cé y néhia hét sitc quan trong trong viéc
didm bao thanh cong cho bat kj mot giao dich cdm c6 nao. Mitc d6 rai ro tuy
khong 16n so véi nhitng giao dich ddu tu khéng cé ddm baoc nhu giao dich
thuong phiéu, tién giri ¢6 ky han vi chimng khodn dugc cAm c6 di gitip nha ddu
tr 6 mot budc dém bao veé d6i véi rii ro phfa d6i tic, nhung riti ro v& kha ning
tin dung cta phia d6i tdc cin phii duge dat ra phan tich va can nhic k§ ludng
truée khi quyét dinh tham gia giao dich cAm c6.

Loai ri ro thit 2 phai xét t&i 12 ri ro tai san cdm c6 (ching khodn). Nhiing
bién dong hang ngay vé gid tri thi trudng cita ching khodn cdm cd lién quan
dén s6 tién mit cho vay do anh hudng ctia nhiéu yé&u t6 nhu 1di sudt, lam phat,
thi tru@ng.... khién cho nguy co thiét hai d6i v6i bén cdm c6 va nhan cim c§
luén thudng truc. Vi dy, néu gid thi trudng cia ching khoan duge cdm c6 dém

bido ma bén nhan cim c6 dang nidm giit gidm gid so véi s6 tién mit ho di cho

i vay, miic d6 rii ro bén nhan cAm c& phai gdnh chiu s€ 12 chinh s6 tién chénh

lech giira gid thi trudng hieén tai cla ching khodn cdm c6 dang giit va s6 tién
8
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~mdt 'da dem cho Qay. Ngugce lai, né€u gid thi trudng cta ching khodn dem cém
.6 ddm bdo ma bén nhan cdm c6 dang nim giif tang so véi s6 ti€n mat da cho
beén cdm c6 vay thi bén nhan cdm ¢6 lai dugc hudng sy ddm bio béing tai san
cé gia tri .-V\}C_‘ft mitc. Bén cAm c6 chitng khodn chiu réi ro 13 phdn chénh téch

. gifra gi4 tri thi trudng hién tai cha ching khodn dem cdm ¢6 so v6i s6 tién mat

* dd vay tir bén nhan cdm c6 ching khodn.

.-+ _6.Céc bién phap han ché rii ro

"~ Ung v6i mbi loai rii ro bao gidy ciing s& c6é nhitng bién phdp phong trinh
thich hop dugc 4p dung nhdm han ché t6i da nhimg nguy co tiém tang. Giao
dich ¢4m cd ching khoén ciing khong phai 1a ngoai 1¢.

D6i véi 1l ro vé phia ddi tdc, thong thudng, nhitng ngudi tham gia trén thi
truong giao dich cdm c6 chiing khodn kiém sodt riii ro nay béing nhitng cdch

éau day: -

- Céc nha ddu tu chi thuc hién giao dich tai trg tién cdm c6 bing ching

khoan véi nhitng dé6i tdc ¢6 do tin cay cao

- Céc bén tham gia st dung mét hop déng phdp 1y chudn trong d6 xdc dinh
cu thé tirng d6i tdc va ¢6 nhitng diéu khoan rd rang qui dinh vé€ trdch nhiém coa

mbi bén

- Tai san cdm cd trong hgp déng cAm cd chitng khéan duge dinh gid theo
gié thi trudmg hang ngay nham dam bao su an todn t6i da cho cic nha ddu tu

Trong khi d6, d6i véi loai rii ro vé ti san cim c8, dé phong chéng ngudi ta sir
dung mot tai khoan dac biét va thuc hién gidm sét gid tri chiing khoédn cdm cé

thudng xuyeén theo gia thi trudng

Vé co ban, bén cAm c6 ching khodn (ngudi di vay) s& chuyén ching khodn
dem dam bao vdi bén nhan cdm c& (bén cho vay) vdo mot tdi khoan dic biét.
S6 ching khoan cAm c6 ddm bio nay s& dugc phong toa trén tai khodn dé.
Viéc giai tod ching khodn cdm c6 trén tai khoan dic biet s& chi dugc thuc hién
khi cé lénh tir bén nhan cdm c6. Gid tri cia chimg khodn dem cim c& thuong
16n hon gi4 tri khoan vay nhim bao vé bén nhan cim c& (bén cho vay tién)

trude nhitng bién dong vé gia tri thi trudng cha chiing khodn dem cdm c6. Miic
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bao dam khoan vay bing ching kho4n cdm c6 phu thudc vao rat nhiéu bién s6
‘ " nhu mic d¢ tin nhiém cta ngudi di vay tién, tinh thanh khoan clia ching khoén
cdm c6, thoi.han va qui mo cha giao dich, bién phép thanh todn, cdc qui dinh
phép luat hién hanh. Thyc t€ 1a: mic bdo ddm bang chimg khodn cdm <6 va s6
“ti€n s& cho vay c6 quan hé hitu co. Thong thudng, s6 tién dugc vay dao dong
_trong khodng tir 30% - 40% gi4 tri chitng khodn dem cim c6 (tinh theo thi gia
h ~:. . | ching khodn) '
,3 L Gia tri tai san (ching khoén) dem cim c6 dugc nhiing ngudi thamn gia hgp
B ddﬁg giao (_iich cdm c6 tinh todn hang ngay nhim bdo ddm quyén lgi cha méi

bén. Vi dy, néu gid tri cha chiilng khodn dugc dem cdm c8 gidm thdp hon
ng(r(’i'ng dd thoa thuan, bén nhan cdm cé cé qﬁyén yeu cu bén cdm c6 bé sung
thém tai san cdm c6 dé s6 tién mat dem cho vay dugc bao dam thich hgp. Trdi
lai, né€u gi‘é iri clia tai sdn cAm c6 ting qua ngudng thoa thuan, bén cim cb cé
quyén yéu cfu bén nhin cAm c6 hoan lai mot phdn tai san cAm c6. Lam nhu

viy, s6 tién mit di vay ciing s& duge dam bao hoan toan.

Ngoai ra, thu thap mot cdch toan dién céc théng tin vé qui mo thi trudng
cla loai chiing khodn dem c4m c6, s6 lugng thuc t€ dang dugc cAm cé trén thj
trudng ciing s€ hd trg rdt 16n cho bén nhan cdm cé trong viéc han ché rhi ro.
Bién phdp mang tinh “ vi m6” n2y s& gitp bén nhan cAm c6 lugng tinh vé kha
ning thanh khodn cia chimg khodn cdm c6, qua dé 4p dung mic do phong vé

. thich hgp nham gidm thiéu rdi ro cho khoan tién cho vay.
7. Khac biét giira cAm c6 chitng khoan véi cac loai hinh cAm ¢é khac

Sur khdc biét 16 nét nhét cha giao dich cAm c¢6 so véi cdc giao dich khic
chinh a tai san duoc dem cdm c6 - chimg khodn. Pay 13 mot loai hang héa dac
B biet, mang dic thd riéng, do vay lam cho hoat dong cdm c6 ching khéan cé
nhitng khédc biét nhit dinh so vGi cdc hinh thic cAm cd khic. Nhitng khic biét
ndy thé hién rd nét nhét trén 2 y&u 8 sau: ‘

Yéi t6 trung gian

Trung gian 12 mot nguyén tic hoat dong bat budc chia Thi truomg Ching
khodn. La mot hinh thifc giao dich trén Thi trudng Ching khodn, hoat dong
cdm ¢ phai tuin theo nguyén tic ndy. Khdc véi hinh thiic cdm c6 bing céc

10
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loéi‘ddng san hay gifly to cé gid khéc, chitng khodn (nhA4t a ching khoén phi
. | ‘vat chat dang niém yét trén sd/trung tam giao dich) khi dem cdm c6 khéng thé
rit ra giao truc ti€p cho bén nhan cdm c6 ma phai duoc chuyén khoan vao cic
thi khoan ddc biét theo lénh cha cdc bén cé lien quan. Ngodi ra, cdc thit tuc
'l'fp'he’lp 1y c4n thuc hién dé dugc hudng lgi ich gén véi ching khoan, khi rii ro
: .Xéy ra nhim bi dap tén that khd phic tap. Tac nhan trung gian khong chi gitp
hoat dOng cAm c& dién ra nhanh chéng, tién loi, tiét kiém chi phl ma con Ja
"'.',mﬁi bién phip bdo vé quyén Igi chia bén nhan cdm c6 trong tru’o‘ng hop bén
cam.co ching khodn m4t kha nang thanh toan ciing nhu bao vé cho bén cAm c6
trong trudng hop bén nhan cdm c6 vi pham cam két (khong hoan chimg khodn
khi nghia vu d4 hoan thanh theo diing thoa thuan).

Yéu td'riii ro | . '

Gid cdc chiing khéan giao dich trén thj trudng thudng cé su bién dong lén
do phai chiu nhiéu tdc dong khdc nhau (tinh hinh kinh t€, thi truong, tam 1y...).
Tren thé gidi, nhiéu nghién ctu da timg duwgce thuc hién nhim tim ra mé hinh,
qui_ luat giao dong chia gid chiing khoan nhung ngudi ta dd phai thira nhan ring
diéu dé6 1a khong thé. Gid ching khoan ludn bign déng vuot ngoai du dodn vdi
mifc d¢ nhay cam cao trudc nhiing bién c& trong doi s6ng kinh t&€ x& hoi. Chinh
vi tinh bién dong bat thudng cha gid chitng khodn d& 1am cédc hoat dong cAm c&
ching khéan tiém 4n l‘lili ro khé 16n. Diéu ndy dugc minh ching 18 nét nhit qua
viéc bén nhan cdm c6 4p dung bién phdp bido vé bing cdch chi chap nhan ty lé
s6 tién s& cho vay tinh theo thi gid chiing khodn cdm c6 vao thdi diém cho vay
O mic thip. Thong thudng, s& tién dugc vay khi dem cdm ching khéan giao
dong trong khoang dudi 50% gi4 tri tinh theo thi gi4 cha chitng khoédn trong
khi muic trung binh khi vay tién cdm c6 bing c4dc hang héa khic phd bien &
mife 60 - 80%.

11
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- 1L KINH NGHIEM HOAT PONG CAM C6 CHUNG KHOAN
TAI MOT SO THI TRUONG CHUNG KHOAN
L Khéi"qﬁé’t chung vé hoat dong cAm c6 chimg kho#n trén thi trudmg

- chitng kho#n céc nuéc

S . Cém c6 ching khodn 1a trong s6 cdc hoat dong quan trong cita thi trudng

::hﬁ'ng khodn va dang ngay cang phat trién ciing véi sur phét trién cta chung thi
: ‘f"»_irﬁ‘bng-. Hoat dong nay dad tr& thanh mot trong nhitng yéu t§ tich cqé gép phén

C 7 vao su s01 ddng cia thi trudong, thu hit luong vén ddu tu ngdy cing cao v mao

e

hiém. Tuy nhién, & mot khia canh khéc, do hoat dong c4m c6 chimg khodn
ham chﬁa trong minh nhiéu yéu t§ vé rhi ro bdi su bign dong bit thudmg cha
gid ching khodn tai céc thi trudng da khién cho nhiéu nh phan tich nhin nhan
v€ n6 nhar mét con dao hai ludi d6i véi cdc nha ddu tr va sy thinh vuogng cia thi
trudng néi chung. That vay, khi nghién citu lich st phét trién thi trudng chiing
khodn tai cdc quéc gia ngudi ta déu nhan thdy, bat ky mot thi trudng nao di
phdt trién hay mdéi néi cling déu c6 mot sy danh gi4 than trong khi trién khai
hoat dong nay. Mét mat, hdu hét cdc quan diém déu nh&t tri v& tinh hiéu quai
clia hoat dong cdm c6, bdi 1& day 13 moét hoat déng cé tinh chat dich vu, gén
véi quyén lgi va nghia vu cta cdc nha dau tu trén thi trudng. Mit khac, do tinh
chét phiic tap cia né ma ngudi ta c6 thé thAy sy than trong ctta cic nha diéu
hanh va quan ly thi trudng thong qua viéc thiét lap céc tieu chudn phédp 1y hét
siic chat ché€ quy dinh riéng cho hoat dong cdm c6& chiing khodn. C6 thé néi,
ndi dung va tinh chat ciia hoat dong cdm c6 chiing khoén tai cdc thi truomg
chiing khodn c6 nhiing diém dic thd hét sitc 16 so véi clc hoat dong cdm c6
cdc tai san khdc (diéu nay d3 dugc ching t6i phan tich tai Chuong I). Mot
trong nhiing yéu t6 chi phdi vé tinh dic thty nay phai ké t6i tinh chat cia ngay
chinh thi truong ching khodn. Tinh hop 1y cia luan diém trén day dugc minh
chiing bdi cAim c& 12 mot trong s8 céc hoat dong cha thi treong ching khodn,
do d6 né phai chiu su didu chinﬁ bdi cdc quy dinh va nguyén tic cia riéng loai

thi trudng nay,
&

Lich sir hinh thanh va phét trién thi trudmg chitng khodn cdc nuéc trén thé

gi6i da c6 tir hang tram nam va trdi qua nhiéu bién déong lich sir d€ c6 thé thiet

12
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" 1ap nén mot thi€t ché tai chinh dugc td chitc chit ché va hét sitc nhay cadm nhu

né von c¢é ngay nay. Tinh chit ché trong t6 chic cha loai hinh thi€t ché nay
dugc thé hién 8 nét thong qua co cdu thanh vién (t6 chitc) tham gita thi trudng
cing cic qu§ dinh phdp 1y lién quan x4c dinh n6i dung hoat doéng cha chiing.

: Méc dit cho dén nay, hdu hét cdc qubc gia cé nén kinh t€ van hanh theo co ch&

' thi trudng déu nd luc thi€t !ap cho rieng minh mot thi trudmg tai chinh, & céc
muc d6 khdc nhau, ddp Gng doi hodi khéch quan vé huy d9ng va luan chuyén

) vOncua nén kinh t&, nhung phuong thic t8 chic va van hanh loai thj trudmg
Cnay khOng hé giong nhau. Tuy nhién, gilta caic.‘: thi trudng néi trén, cé mot dic
diém chung nhat mang tinh chat t4t yéu trong su phét trién clia cdc thi trudng,

dé 1a tinh chuyén mon gita cdc t6 chitfc tham gia thi trudng, thé hién sy phat
trién cao do cla thi truong chiing khoén. Tai céc thi trudng chimg khoédn truyén
théng trudc day, toan b céc cong viéc lién quan t6i giao dich trén thi trudmg

' déu tAp trung vao S& giao dich. Hién nay, do sy gia ting vé khéi luong v6n ddu

tu trén thi trudng, sy phét trién cha khoa hoc k§ thuat, yéu t8 qudc t&€ hoa thi
trd&mg ching khodn .v.v.., ngdy cang c¢é nhiéu hon céc t6 chitc tham gia thi
truvdng thuc hién cdc chic ning chuyén mén cia minh, trong d6 phai ké téi sy
hinh thanh vi phét trién cta céc trung tAm hru k¥, thuc hién cdc chitc nang vé
luvu ky, thanh todn bl trit va dang ky chitng khodn. Ngay nay, trung tam luu ky
dang ngay cang déng vai trd quan trong trong cfu tric thi trudng ching khodn,
tai nhiéu nudc, quy mo va tdm quan trong cta né dang din chi€ém linh vi tri
.cﬁa céc S& giao dich.

d

C6 thé khang dinh, viéc nghién ctu v& hoat dong cAm c& chitng khodn sé
khong thé tich rdi véi viec nghién ciu vé co cfu té chifc, tinh chat hoat dong
va cdc quy dinh phép 1y lién quan tdi hoat dong cta cdc trung tam luu k¥, bdi
vi hién nay tai hdu hét céc thi trudng, cAm c6 chitng khodn 1a moét dich vu do
céc trung tdm luu ky cung cip va quan 1y. Chinh vi vay, d€ tim hiéu vé hoat
dong dic thix ndy, ching ta khong thé khéng nghién cidu vé€ vé co ciu té chic,
tinh chat hoat dong vi hé théng phdp 1y chi phéi chung t&i hoat dong ciia céc
trung tAm luu ky trude khi di vdo nghién citu chi ti€t cdc quy trinh nghiép vu vé
cAm c6 chimg khodn trén méi thi trudng ndy, iinh chit hoat dong cﬁg ting
trung tAm lic nay lai chi phéi cdc hoat dong ma né thuc hién, trong dé cé édm

c6 chitng khodn.
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Ngéy nay, méi quéc gia déu thi€t 1ap cho rieng minh mot he théng luu ky,

: " thanh todn bl trir v dang ky ching khodn dua trén cdc y&u t6 v8 moi trudtmg

4 kinh té’,"xﬁ héi va phép Iy. He théng luu ky, thanh todn bi trir va dang k¢ chiing
khodn tai midi quéc gia nhin chung cé sy khdc nhau bdi co cu té chic, s6
. higng, tieu chudn va doi tugng tham gia he théng, nhumg xét vé tinh chat hoat

.- dong, he VthO'ng nay c6 nhitng nét tuong dbng, dé 14 hé théng thudimg duge diat

duéi sy quan 1y b&i mét hay nhiéu trung tam luu ky doc 18p v6i s&. Tai mot s6

o 'gféc gia, do nhiing dac thtt v& kinh t€, phép 1§ ma c6 sy t6n tai hai hay nhiéu
* "-'.tr/t:;rrigd tam luu ky doc l4ap thuc hién céc chic ning nhu nhau hay cé su phan
" tach chic na’ing gilta cdc t6 chic. Vi du, tai 4n do, c6 hai trung tAm hm k¥ ciing

hoat dong 12 Trung tam dich vu luu ky %n d¢ (CDSL) do S& giao dich Bombay
thi€t 1ap nam 1996 va Trung tam luu ky chiéng khodn quéc gia (NSDL) duge
thi€t i1ap nam 1996; ngodi ra tai thi trudng nay con e6 Ngan hang du trit &n do

- (RBI) thuc hién cdc chic ning twong tu. Tai Han quéc, viéc td chic va van

hanh he théng fuu ky, thanh tosn va dang k§ do Trung tdm lwu ky Ching
khodn Han quéc (KSD) thuc hién, trong khi, chic nang vé bu trir giao dich
chiing khoén lai do S& "giao dich (KSE) dam trich,

Duéi day, Dé i s& nghién citu mét cich khai quéat nhat tinh chét hoat dong,
cd cu t6 chitc va céc quy dinh phép 1y diéu chirh céc hoat dong clla cAc trung
tam luu k¥ chiing khoén tai An d6, Han qubc, Dai loan, cdc quéc gia cé xuit
phét diém vé phat trién thi trudng va didu kién dia 1y, xa hoi tuong d6i gén gii
v6i Viét nam, truéc khi di vao nghién citu chi tist hoat dong cim c6 chiing
khodn tai cdc trung tam nay. Trén co s& d6, dé tii s& rit ra nhiilng bai hoc bé
ich cho Viét nam trong cong tdc xay dung va hoan thién nghiép vu cdm c6

chitng khodn trén thi trudng ching khodn.

2. Kinh nghiém hoat dong cAm ¢6 chimg khoan tai cdc quéc gia

2.1. Kinh nghiém xdy dung va vdn hanh trung taém luu ky

2.1.1. Co sd phdp Iy quy dinh viéc thanh Idp va van hanh trung vtcim luu ky

Niam 1996, Chinh pht An do thong ‘qua Luat vé cdc trung tam luu ky, theo
d6 trung tam luu ky quéc gia NSDL duoc thiét lap vio thdng 7 nim 1996.
NSDL duoc thanh 1ap duéi hinh thitc mot cong ty theo Luat coOng ty nam 1956,

14
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khOun'g hoat dong vi muc tiéu lgi nhuln; chiu sy diéu chinh cia Luat cic trung

. v‘ tam lvu ky ném 1996 va céc quy dinh vé chiing kho4n va S& giao dich ctia An
46 nam 1996. Hoat dong ciia NSDL con chiu sy gidm sit ciia Hoi déng ching
}(lioén va S& giao dich (SEBI) (day 1a co quan quan 1y nhd nuéc vé ching

. -kﬁoén va thi truong chiing khoédn ctia An d9, giéng nhu Uy ban Ching khoén

7 NI nuée tai Viet Nam). V6n s& hitu cha NSDL finh (6 thi diém théng 10

Lo - nam 2000 l]a khodng 23,5 triéu USD, trong khi gid tri chﬁ'ﬁg khodn nidm gii

© "' den théng 3 nam 2001 13 74 tj USD.

| o Téung tAm luwu ky ching khodn Han quéc (KSD) dugc thanh lap va bt ddu
hoat dong vio thiang 11 nam 1974. KSD 12 mét t chiic dai ching va hoat dong
khong vi muc dich lgi nhuan. S& giao dich chiing khodn Han quéc la chi s&
hitu chinh .ctia KSD. Phidn v6n s& hitu cdn lai thuéc vé& céc cong ty méi gidi,

_ ﬁgan hang, cong ty chitng khodn, cong ty bao hiém, quy diu tu va cdc cong ty
ddu tu tai chinh. Tinh dén thing 11 nam 1999, 56 von ctia KSD tuong duong
13,9 triéu USD. Tri gi4 tai san c6 phi€u do KSD nam gii¥ tinh dén théng 11
niﬁ 2000 trong dwong 131 ty USD, trong khi tri gid tii san trdi phi€u lén t6i
khoang 362 ty USD. Hoat dong cha KSD chiu su diéu chinh cfta Luat vé S&
giao dich chiing khodn va dat dudi sy gidm s4t cia Bo tdi chinh va kinh t&
(MOFE) va Uy ban gie’lm sdt tai chinh dich vu (FSS).

Trung tdm luu ky chiing khodn Dai loan (TSCD) dugc thi€t 14p vao théng
"10 nam 1989. Céc déng chi s& hitu cia TSCD 14 S& giao dich ching khodn Dai
loan (TSE), Cong ty tai chinh chiing khoén Fu-Hwa, céc cong ty chitng khodn
va ngan hang. TSCD 12 mét t6 chirc tu nhan vA hoat dong vi muc dich phi lgi
nhuin.Téng s6 v6n ctia TSCD tinh dén thdng 12 nam 2000 13 67,3 trieu USD.
Gié tri cdc chiing khodn Iuu ky tai TSCD dé&n thoi diém thing 12 nam 2000 1
189,1 ty USD. TSCD hoat dong theo Luat vé chitng kho4n va céc quy dinh diéu
chinh céc trung tam luu ky. UJ ban ching khon v céc hop déng tuong lai
“ diéu hanh c4c hoat déng ctia TSCD. -

2.1.2. Thanh vién tham gia

Thanh vién cia céc trung tdm luu ky chi yé&€u 13 cdc cong ty méi gidi, ngan
hing (g6m ngan hang trong nudc vA nudc ngodi), c4c té chitc bi trir, t6 chitc Af
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cﬁfnh,- bio hiém va ddu tu, cdc s& giao dich ching khodn vA céc s& OTC. Vé

: " nguyeén tic, dé dugc trd thanh thanh vien, céc té chic phai dép tng céc diéu

kién 'nha‘_t dinh v3 tu c4ch thanh vién s& duoc xem xét thudng xuyén thong qua
viéc ddnh ‘gid lai cdc tiéu chufn cla méi thanh vién. Cic thanh vién phai ky
“'hop déng v6i cdc trung tam vA phai tuan thd céc didu luat cha trung tam ciing

- .. nhu céc lvat va quy dinh khéc cé lién quan.

. 2.1.3. Cdu triic tai khodn

- . Nhin chung, cé ba trung tam Iuu ky tai ba qudc gia nghién cidu déu ¢é cung
c:'a"g,l~ tric tai khoan nhu nhau. Céc thanh vién déu dugc phép mé nhiéu tai khoan
tai trung tAm vdi diéu kién 12 céc tdi khodn nay phai dugc sit dung vido muc
dich Iwu ky hay. quan 1§ tai san tin thdc. Thanh vién c6 nghia vu phai tdch biét
tai san chia chinh minh véi tai san cla khich hang thong qua céc tai khoan chi
_s& hifu hudng lgi dich danh.Trong trudng hop tai khodn ciia riéng thanh vién bj
phong toa, cdc khach hang cé ching khodn dugc nam giit trén tdi khoan ma
thanh vién dai dién cho ho s& dugce phép truy nhip vao cdc tai khodn ctta minh
vé dugc yéu ciu chuyén khodn s6 du trén tdi khodn ctia minh sang tai khoan

ma& tai thanh vién kbdc truéc khi cé sy phé chudn cha co quan quan 1y thi

trudmg (nhu SEBI tai An do).
2.1.4. Cac dich vu do trung tdm luu ky cung cép

Hién nay, ciing véi su phat trién cfia thi trudng chitng khodn, cdc dich vu
phu tr¢ do cic trung tAm luu ky cung cfp cho cdc hoat dong ciia thi trudng
ciling ngay cang da dang vd mang tinh chit chuyén mén hon. Duéi day 12 mot
50 c4c hoat dong chinh ma céc trung tAm hién nay déu cung cép:

2.1.5. Thanh todn va luu giit an toan

Viéc thanh todn va luu giit an todn cdc ching khodn di tiéu chuén tai céc
trung tdm 13 bit budc d6i vdi cdc nha ddu tu nuéc ngoli tai mot s6 thi trudmg
theo quy dinh (thi trudng Han quéc va Dai loan), trong khi tai thi truomg An do,
yéu cdu nay la bit budc d6i vdi tat ca cdc nha ddu tu tai. Ching khodn luu ky
tai cdc trung tAm duge ghi s6 dudi tén trung tAm cla thay mit cho ngudi sd hitu
hudng lgi cudi cing. Trung tam luu k§ ndm gilf cdc ban ghi cho phép x4c nhan

tai san clta mdi thanh vién vd phan tach tai san va nghia vu ng cla trung tam
‘ 16
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véi ctia thanh vién. Ching khoan lvu ky tai trung tdm duéi hinh thic lwu ky

. i6ng hop. Quyén s& hitu d6i v6i cde ching khodn duoc chuyén tir thanh vien

ndy td.i"thénh'.vien‘khéc khi viéc ghi sé dugc thuc hién tai trung tam. Céc ban

gh{ vé tai sin clia cdc thanh vién dugc luu trong céc File dif liéu trén may. Cic.

bdo cdo vé tai san duge nim gilf tai trung tAm, ciing nhu cdc hoat dong vé

. chuyén girao di va nhan vé trén tai khodn ca cdc thanh vieén s& duge thong bdo
e V_CJho céc thanh vién thong qua hé théng néi mang truc tuyén.

L L :2.1.6. Cdc hoat déng khdc

4 8 B—én canh hoat dong thanh todn v Iuu giit an toan, ﬁa'u hét cdc trung tam

s luu k¥ hién nay déu thuc hién cic chitc ning hd trg khdc nhu: (ang kg, chuyén
nhwong quyén s& hitu ghi s6, cung cdp thong tin vé cdc hoat dong cha cong ty,
vé quyén bod phiéu, hd tro thu thu€ d6i v&i cic nha ddu tu nuéc ngodi, cdm co

’ chiing khodn, cic thong tin vé phéat hanh méi, phan b8 ching khodn phét hanh

pd

moi.
2.2. Kinh nghiém hoat déng cdm c6 chiing khodn tai An do
2.2.1 ..Qu,y dinh chung

Céac chimg khodn dirge luu giit trén tai khodn luu k¥ c6 thé duge dem cim
c6 dé€ vay tién. D€ c6 thé cAm c6 chitng khodn tai NSDL, bén vay (bén cdm c6)
va bén cho vay (bén nhan cdm c¢6) phai cé tai khoan tai NSDL. Trong th&i gian
cdm c@, ching khodn cm c6 khong dugce sit dung vao cde muc dich khéc.

Cim c6 ching khodn bao gédm céc hoat déng sau:

- Thyc hién cAm cé&

- Giai tod cdm c6

- Chuyén khoan

2.2.2. Trinh ti thuc hién cam c6 cliuing khodn

Thit tuc dé nghi cdm c6 chiing khodn do bén cdm c6 thuc hién: -

Bén cdm ¢6 nop don xin dé nghi cAm c6 ching khoén cho thanh vién luu
ky dé nghi cAm 6 chiing khodn thong qua hé th6ng DPM (hé théng phdn mém
e do NSDL cung cip cho cic thanh vién). Trong don, bén cdm c6 s& ghi s6 hop
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déng, ngay gidi tod cAm c6 (ngdy x4c dinh thdi gian cdm c6), chi ti€t vé& ben

" phan cdm c6 va ching khodn cAm c6.

Thanh vién Iwu ky s& kiém tra tinh ddy di ctia don va dim bdo ching
khodn dugc’ yéu cdu ¢Am c6 c6 di trén tai khoan clia bén cdm c6. Néu khong
"dam bao duoc yéu clu nay, thanh vién lu’u ky s& chuyén lai yéu cdu cdm c6

e _chmlg khodn cho bén cim c6 diéu chinh.

, Trudng hgp don dé nghi cdm c6 ching khodn ddy di va hop 1¢, thanh vién
.luu ky sé& nhap vao hé th6ng DPM s6 liéu chi ti€t yéu clu cdm c6, dua ra s6

‘lenh chi din va chuyén yéu cdu ndy t6i NSDL. Chiing khodn cdm c6 dugc
chuyén tir tai khoan khong bi rang budc “free balances” vao tai khodn cdm c6
“pledged balances”. |

Chi ti€t chia viéc cdm c6 ching khodn dugc chuyén dién tir t6i thanh vién
luu k¥ bén nhan cdm c6 ching khodn thong qua he théng DM dé€ x4c nhan viéc

cam ch.

Thi tuc xdc nhdn yéu cdu cdm co chitng khodn do bén nhdn cdm cd thuc
hiéﬁ:

Yéu cdu cAm c6 ching khodn dugc hién thi trén hé th6ng DPM cha thanh
vién luu ky bén nhan cdm c6 va duge thanh vién ndy chuyén t&i cho bén nhan
cdm cd dé xdc nhan. Sau dé, bén nhan cim ¢6 s& chuyén lénh chi din thong
qua hé th'é’ing DPM téi thanh vién luu ky cha minh 'dé chdp thuin hay tir chéi
‘yéu clu cAm c6 chiing khodn béng viéc thé hién sy lua chon phin “xéc nhan

yéu ciu cm c6 chitng khoan” trén miu don cdm c6.

Thanh vién luu ky s& thuc hién lénh chap thuan hay tir chéi d6i véi yéu cdu
cAm cé trén hé théng DPM theo mdi iénh chi din trén miu don. X4c nhan chap
thuan hay tir chdi yéu cu cAm c6 duge truyén bing dién tir t6i hé théng DPM
cla thanh vién Iuu ky bén cdm cd théng qua DM.

Su chdp thuan yéu cAu cdm c6 s& duge thé hién trén hé théng DPM ciia
thanh vién Iuvu k¥ bén cdm c6 va thanh vién ll]rl.l ky bén nhan cdm c6 nhu mot
su thay déi vé dia vi s& hitu d6i v6i cdc “ching khodn cAm c6”,

Trong trudng hop bén nhan cdm cb ching khodn tir chdi yéu cdu cdm cd,
viéc hach todn chiing khodn dugc thuc hién vao thoi diém ban ddu s& duge dao

lai, chiing khodn s& dugc ghi giam trén tai khoan cdm cé clia bén cAm c6 va ghi
18
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tang trén tai khoan khong bi rang bugc. Ly do tir ch6i cdm c6 ching khoan

. duge t_hé hién trén hé théng DPM cta thanh vién luu k¢ bén cdm c6.

. Thanh vién luu ky bén cAm c6 khong thé huy lenh cdm c6 sau khi cé xac

_ﬁ_han yéu clu cdm c6 cda bén nhan cdm c8. Thanh vién luu k§ bén nhan cdm
<6 khong thé xdc nhan yéu cfu cdm c& chiing khodn sau khi viéc cAm c6 ching

, " khoén da bi gidi toa.
.o ., 2.2.3. Trinh tu thit tuc gidi tod cdm c& chiimg khodn

" Thil tuc-gidi tod cdm cd do bén cdm c6 thuc hién:

"Sau khi bén cdm c¢6 trid cho bén nhan cdm c6 khodn vay, bén cdm c6 s&
chuyén lenh chi din t6i thanh vién luu k¥ cta minoh dé dé& nghi duge gidi tod
cdm c& biing cdch thé hién yéu clu gidi tod trén phdn “giai tod cdm c6” trén

don.

Néu don xin gidi toad cAm c& 1A ddy @0 va hop l&, thanh vién luu ky s& doi
chi€u chi tiét trén don véi chi tiét duge thé hién trén he thong DMP theo s6
l.erih chi din cdm c6. Sau d6, thanh vién lvu ky s& nhap chi ti€t yéu ciu giai toa
cdm c6 vio he théng DMP theo timg s6 1énh chi din duge ghi trén don va
chuyén yéu cu nay t6i NSDL. '

Chi ti€t clia yéu cAu giai toa cAm c6 ching khoén dugc truyén dién tir téi he
théng DPM ciia thanh vién luu k¥ bén nhin cim c6 théng qua DM d€ xéc
nhén.

Tt tuc xdc nhdn yéu cdu gidi tod cdm cé do bén nhdn cdm c6 thuc hién:

Yéu cdu giai toa cAm c8 ching khodn s& dugc thé hién trén hé théng DPM
cha thanh vién luu ky bén nhin cdm c6. Sau ddé, chi tiét cia yéu clu nay s&€
dugc thanh vién bén nhan cdm c6 chuyén cho bén nhan cdm c6 dé xéc nhan
duéi hinh thitc mAu bdo cdo trén he théng DPM.

Bén nhan cdm c¢6 s& chuyén lénh chi din (théng qua miu don nhu trén) téi
thanh vién lvu k§ cha minh d€ chdp thuan hay tir ch6i yéu cdu gidi tod cdm c6
bing viéc thé hién lya chon phin “xdc nhan gii toa cdm c6” trén don.

Néu don x4c nhan 1a ddy di va hop 1€, thanh vién hru ky s& so sdnh chi tiét trén
don véi cac chi ti€t nay trén hé théng DPM theo s6 1énh chi din va thuc hién
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Iénh tir ch8i hay Clla'p thudn yéu ciu gidi tod ching khodn trén hé¢ théng DPM
. theo timg yéu cdu chi d4n trén don.

_ Trong trudng hop c6 su tir chsi tir bén nhan cdm c@, thanh vién lwu ky s&
nhap 1y do tir chéi vao he théng DPM nhu di duge thé hién trén miu don va
- -‘truyén di¢n tr t6i hé théng DPM ciia thanh vién luu ky bén cAm c6 thong qua

DML }

- SR cha'p thuan gijii tod cdm cd s& xudt hién trén hé th6ng DPM cha thanh
g "v/ieu hru ky bén cAm ¢6 va thanh vién luu ky bén nhan cdm c8 nhu mét su thay
déi_{/é dia vi s& hitu d6i véi cdc ching khodn. Lénh chi din vé cdm c6 s& 1a

“gidi tod mot phdn” hay “gidi tod, thanh todn”. Cic ching khodn duge chép
thuén gidi tod s&€ dugc ghi gidm tir tai khodn cdm ¢6 cita bén cAm ¢8 va ghi ting

vao tai khoan khong rang budc cha ho.

Trong trudng hop cé su tir chdi tir bén nhan cdm c6, cic chiing khoén s&
ti€p tuc ndm trén tai khoan cdm c@ chia bén cm c6. Ly do tir chéi giai toa cAm
cd dirge th€ hién trén hé théng DPM cia thianh vién luu ky bén cAm c6.

2.2.4. Trinh e thit tuc chuyén khodn chimg khodn cdm c&

Thit tue chuyén khodn chitng khodn cdm cé do bén nhan cdm cd thiee hién:

Trong trudng hop bén cAm c6 mat kha ning thanh todn khoan ng vay cho

“ bén nhf_&n‘ cdm c¢6, sau .khi di tién hanh cic bién phap cdn thiét theo cdc quy

*dinh trong hop d6ng cdm ¢ va cdc nguyén tic phédp Iy trong kinh doanh clia

NSDL, ciing nhu cdc quy dinh caa SEBI, bén nhin cdm c6 s& truyén 1&nh chi

din téi cho thanh vién luu k¥ cta minh dé dé nghi chuyén khoan cdm cé bing
viéc ghi trén phdn “chuyén khodn cdm c6” trén don.

Néu don dé nghi chuyén khoan ddy da va hop 1¢, thanh vién hau ky s& d6i
chi€u chi tiét trén don vdi chi ti€t duge th€ hién trén hé théng DMP theo s6
lenh chi din va nhap chi ti€t yéu cfu chuyén khodn vao hé théng DMP theo
timg s6 lénh chi din dugc ghi trén don, sau d6 chuyén yéu cdu ndy t&i NSDL.

Chi ti€t clia yéu cfu giai tod cAm cd ching khodn duge truyén dién tir t6i he
théng DPM cta thanh vién luu ky bén cdm c6 théng qua DM dé x4c nhan.
Trong trudng hop chuyén khoan cm c6, cdc ching khodn s& dugc chiuyén

tir tai khodn cdm ¢4 clia bén cAm c6 sang tai khodn cta chii s& hitu hudng 1ni 1
20
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bén ‘'nhan ciAm cS."I‘hﬁng bdo vé€ viéc chuyén khodn nay tSi thanh vien luu ky

. bén cdm co {hOng qua DM va tinh trang cla viéc cAm c6 dugc chuyén thinh

“déng, chuyén khoan”
+ Thil tyc*xdc nhdn yéu cdu chuyén khodn cdm cé do bén cdm c6 thue hién:

Yeéu cu giai tod cAm c6 ching khodn s& dugc thé hién trén he théng DPM

cla thanh vién lwu ky bén cm c6, sau dé théng tin ndy s& dugc chuyén t&i cho

béen cam c6 dé x4c nhan.

< =+ = Beén c8m c6 s& chuyén 1&nh chi din t6i thanh vién luu ky cha minh dé chap

", thuan hay tir ch6i yéu cu chuyén khodn cdm c6 bing viéc lva chon phdn “xdc

nhan chuyén khoan cdm c6” trén don. Néu don x4c nhan 1a ddy dd va hop le,
thanh vién luvu ky s€ d6i chi€u chi ti€t trén don v&i cdc chi tiét ndy trén hé
théng DPM theo s8 1énh chi din v thuc hién lénh tir ch6i hay chap thuan yéu
cdu gidi tod chiing khodn trén hé th6ng DPM thko timg yéu clu trén don.

~ Trong trudng hop c6 sy tir chéi tir ben cdm c6, thanh vién luu k¥ s& nhap 1y
do tir ch6i vao hé théng DPM nhu d3 duge thé hién trén miu don va 1y do nay
duge truyén dién tir tSi heé théng DPM ciia thanh vién lIvu ky bén nhan cim c6
thong qua DM.

Su chdp thuan giai tod cdm c@ s€ xudt hién trén hé théng DPM cia thanh
vién luu ky bén nhin cdm c6 va thanh vién luu k¥ bén cdm c6 nhu mét su thay
déi vé vi tri cha cdc ching khodn. Lénh chi ddn vé cAm c6 s& thay déi 1a “giai
tod, chuyén khoan”, va cic chiing khodn dugc chdp thuin chuyén khoan sé

.dugc ghi giam tir tai khodan cdm c6 ciia bén cAdm c6 va ghi tang vao tai khoan
cthia chi s& hitu hudng 1gi 1a bén nhan cAm c6.

Trong trudng hgp cé su tir chéi tir bén cdm c8, cdc chiing khodn sé ti€p tuc
nidm trén tai khodn cAm c6 cha bén cdm c6. Ly do tix ch6i gidi toa cdm c6 duge
thé hién trén he thong DPM ctia thanh vién huu k¥ bén nhan cdm cé.

2.3. Kinh nghiém hoat déong cdm cé chitng khodn tai Han quéc

2.3.1. Quy dinh chung

Luat diéu chinh cdc hoat dong vé chitng khodn cta .Hén ciuo'c quy dinh,
trung tAm luu ky ching khodn Han quéc thuc hién quan 1y hoat dong cim c&
chitng khoan ddi véi cdc chiing khodn thudc s& hiru cha thanh vién luu ky. D6i
véi cdc chiing khoén thugc s& hitu ctia khach hing cta thanh vién luvu k¥ do

thanh vién thyc hién va quan 1y phit hgp véi cdc quy dinh cia phép luat.
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Loai chiing kho#n cim c6 12 céc chimg khodn dugc phép lru ky tai KSD.

béi tugng thuc hién cAm cé ching khodn tai KSD 12 cdc thanh vién luu ky.
Thanh ‘*-vien lirn ky bén cAm cd ghi yéu clu thuc hién cdm c6 chitng khodn cho
KSD.

Thanh vién Ivu ky bén nhan cdm cf cé quyén yéu clu nit hodc chuyén

- nhugng chiing khodn cdm c§ sang bat ky tdi khodn n2o, vio bat ky ltic nao.
B .. (Tai Han quéc, Luat cho phép thuc hién nghigp vu tai cAm 6, vi vay bén nhan

| cdm cd ciing c6 thé déng thdi 12 bén cdm c6 (répledger) frong hgp déng tdi

cim ¢06.)

- Céc khoan thu nhap cé tic, 1di trdi phi€u va cdc khoan lgi khdc phat sinh
trong qui trinh edm c6 s& duge cidc bén thoa thuan trong hgp déng cim cd.
Thuong thi nhitng khoan 1gi nay s& thudc vé bén nhan cdm c6, 1y do 1A bén

nhan cim cd mudn duge dam bao vé gid tri chia ching khodn cAm c6.

Doi v6i quyén bo phi€u tai cong ty phdt hanh, do bén cdm c§ thyc hién vi
ching khodn cdm ¢4 vin thudc s& hitu ctia bén cdm c#.

KSD dugc phép thuc hién cAm c6 d6i véi cdc chimg khodn bi kiém sodt
hodc tam nglng giao dich vi hoat dong giao dich vA hoat dong cidm c8 c¢d su

khdc nhau.
2.3.2. Trinh te thii f.x_lc cdm cd'va gidi tod cdm cé tai KSD
a. Thit tue cdm o
Thanh vién luvu k¥ noép don xin cAm c6& ching khodn theo miu dén KSD.

KSD s& kiém ftra cdc chi tiét v yéu cdu trong don, san dé s& hach todn trén tii
t

khoan.

Phdn danh trén sé ciia thanh vién lun ky. yéu cdu cAm c6 chitng khoin cta
bén cim c6 duoc ghi nhan trén sé tai khoan hru ky cfia thanh vién hiru ky bén
cim c¢@, S8 tugng chitng khodn luu ky trén tai khoan luu ky thong thudmg s€ bi
ghi gidm tuong dng vai s6 lugng chiing khodn duge cAm cd, dong thoi ghi tang

s& clntng khoén cAm ¢4 trén tai khoan c4m c6.

Bén nhdn cam cé° KSD s& md s6 tai khodn phu cho thanh vién luu ky bén

nhan cdm c6 (participant subaccount book) dé theo ddi chi tiét viec cdm cd.
22
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‘Khi bén nhan cAm c6 tai cAm c6 chimg khoén thi giao dich niy chi dugc thé
hién trén S8 tai khoan phu cita bén tai cdm c6. Khéng cé bit todn nao duogc
phan 4nh trén 6 tai khoan cta thanh vién lvu k¢ bén cdm c6.

. b.Thii tuc gidi tod chimg khodn cdm cé6:

- Khi bén cdm c6 da trd da tién cho bén nhan cdm cd, bén cdm c6 14p gidy
) ,il gial tod cdm cd va yéu cfu bén nhin cidm c6 ky va déng dau xdc nhan. Sau d6,

~bén.cim c6 s& gfri_ gifdy giai toa nay cho KSD va dé nghi dugc giai tod chimng
: "'_"_kﬂhoz’md cim c6. Can ¢t vdo x4c nhan ctta bén nhan cAm cé, KSD s& giat tod s

- chiing khodn cAm c6 trén tai khodn cdm c6 clia bén cim c6.

Néu dén han, bén cAm c6 khong thuc hién nghia vu trong hop déng cim
c6, bén nhan cAm c6 cé quyén gii don yéu cdu KSD chuyén chiing khodn sang
bat k¥ tai khoan nao. KSD cé nghia vu théng bio cho cdc bén lién quan vé viéc
- chuyén khoan nay.

KSD khéng chiu trach nhiém quan 1§ viéc bén cim c6, bén nhan cfm c6 c6
lhi.rc' hién ding nghia vu trong hgp déng hay khong ma chi quan 1y S6é tai
khoan thanh vién va S& tai khoan phu, ciing nhu yéu céu thuc hién chuyén
khodan theo yéu céu cua céc bén, san dé théng bdo cho cdc bén lién quan biét.

c. Thi tyc 1di cam cé chiing khodn:

Hoat dong tdi cAm c8 chiing khoan duoc thé hién théng qua so dé dudi
day:

Cim c6 )
Bén cam c6 A »| Bén nhancimcd B (ngay 10/10 hét han)
N Tai cAm c6 P .
Bén cAm c6 B . Bén nhan cdm c6 C (ngay 12/10 hét han)
Bén tdi cdm c6 Bén t4i nhan cdm c6

A dem chimg khoan di cAm c6 cho B, Sau d6, B diing s6 chiing khoédn do A
cdm c6 dé€ tdi cAm c6 cho C. Thit tuc tii cdm c6 ciing giéng nhu thi tuc cdm

¢, nhung ¢é moét s6 khic biét sau:
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-Trong don xin cAm c6/giai tod cAm c6: B dién vao phén tdi cAm c6;

- Nghiép vu tdi cdm c6 khong duge phan dnh vao s6 tai khoan ciia B ma chi
dugc phan anh vao 56 tai khoan phu cia B va C.

. Khi chua dén han cAm c§ nhung bén cdm c6 A dd hodn thanh nghla vu

' thanh todn cho bén nh4n cm c6 B va cé yéu cdu gidi tod cdm cé, trong khi s6
g “ chitng khodan cdm c6 di dugc B sir dung dé cAm c6 véi bén thit ba 1a C va
. khong thé giai toa cho A. Trong truéng hop nay, B phai sit dung chitng khodn
- cta minh dé thay th€ hoic phéi huy bd hop déng cdm c8 véi ben thit ba 14 C

“néu C chép nhan.

2.3.3. Thanh vién luu ky thuc hién dich vu cdm c6' cho khdch hang:

Quy trinh thuc hién cdm c6 ching khodn do thanh vién hmu ky thuc hién

cho khﬁch-hz‘ing dugc thyc hién tuong ty nhu quy trinh cAm c6 ching khodn

" gitta cAc thanh vién luu ky tai KSD. C6 thé tém tit quy trinh nay nhu sau:

Khédch hang cé yéu cdu cdm c6/nhan cAm c6/gidi tod cAm c6 phai giri cho
thanh vién luu ky Pon xin cdm c6/nhan cdm c6/gidi toi cAm c6. Miu don nay
vé co ban gidng véi miu don do KSD quy dinh d6i véi cdc thanh vién.

Phdn dnh trén 86 tai khodn ciia khdch hang:

Viéc cim cd ching khoan cua bén cAm 8 duge ghi nhan trén sé tdi khoan
ctia khdch hang bén cAm c6. S6 lugng chitng khoan trén cot hun ky thong
thudmg s& bi ghi giam tuong tng véi s6 lugng chitng khoan duge cAm cé. Pong
thoi, s6 Iugng ching khodn cAm cd s& duge ghi vao c6t cAm c6.

Bén nhan cAm c6: tai thanh vién luu ky s& mé sé tai khoan phu cho khich
hang bén nhan cdm c6 (client subaccount book) dé theo ddi chi ti€t hoat dong
cim co.:

Hoat déng tii cAm c& duge thuc hién twong tu nhar tai KSD.

Hoat dong cdm c6 chimg khodn cia khich hang ctta thanh vién huue ky s&
do thanh vién luu ky thuc hién. Trong trudng hop cén thiét, KSD sé& kiém tra

‘tdc hoat dong nay thong qua céc s8 tai khoan khach hang va sé tai khoan phu.
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2.4. Kinh nghiém hoat déng cdm c6 chitng khodn tai Pai loan
2.4.1. Quy dinh chung

- Luat vé ‘chljyé’n giao ghi s d6i v6i cdc ching khoén lvu k¥ tap trung do Uy
Jban ching khodn va 5 giao dich (SFC) ban hanh ngay 29/11/1989, quy dinh
viéc cAm <6 d6i véi cdc chitng khodn dugc luu ky tap trung tai trung tam luu ky

ehting khoin do cdc thanh vién thyc hién théng qua céc bt todn chuyén khoan

- dugi ten ctia thanh vien luu ky.

" ‘Cdc hoat dong lién quan téi cm c6 chitng khoin bao gém:

= Thuc hién c4m c6;

- Giai toa cAm c6;

-~ Cudng ch€ cdm c8, trong dé gbém c6: ty cudng ché; cudng ché theo phin
quyét cia tod 4n; thuc hién quyén chi€m hitu d6i vdi céc chimg khodn cim c6;
rit chiing khoédn cdm cé.

Trong lrui)‘ng hop chiing khoin cAm c6 12 cdc trdi phi€u, s6 tién 1di v trai
phi€u khi dén han s& dugc TSCD nhén thay cho cdc khich hang va chuyén sé
tién niy t6i tai khoan dugc chi dinh trong don dé nghi cAm c6 trdi phi€u bing
hinh thitc chuyén khoan.

Tridng hop cdm cd, gidi toa cAm cd va cuding ché cAm cd céc chitng khodn
1a ¢é phi€u, TSCD s& tap hop tdt ca nhiing thong tin trong hé so do thanh vién

“luu ky 1ap va chuyén tét ca nhiing thong tin nay, trong dé cé tén chia bén nhan
clm cd, bén cam c6, khdi lwgng chiing khoan cdm c6 va hop déng quy dinh vé
trd ¢d tic t6i 8 chite phét hanh dé dang ky.

Trong trudng hop cdm cf, gidi tod cAm c6 va cudng ché€ cic chitng khodn
cdm cd ma khong thudc hai loai chitng khodn trén, TSCD s& théng bdo cho 8
chitc phdt hanh cdc thong tin, bao gém théng tin vé chuyén giao ghi s ching
khodn c4m c6 va cdc van dé c6 lién quan t6i 14i sudt.

Yeéu cdu thong bdo céc thong tin vé bén cAm c6, nhan cAm c6 cho t6 chic
phit hanh dé ding ky 1a nhdm muc dich quan ly ty 1& ndm giff chiing khodn
cha cdc ¢ dong, cu thé 1a cdc thanh vién ban gidm déc, ban gidm sét, ban quan

tri. Theo quy dinh, bat ky cé dong ndo thudc cdc thinh vién néi trén hoic cé ty
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I& ndm giit trén 10% gié tri cd phi€u cfia té chitc phdt hanh phai bdo hoat dong,

" edm cé cho_SFC.

Troﬁg thdi gian cdm c6 ching khodn, cc ching khodn nim tai tai khoan
cAm c6 trén s tai khoan ching khodn ciia thanh vién luu ky khéng thé rit, bin

. hoac chuyén khoan dén tai khoan cia thanh vién luu ky khic.

- Céc yéu cdu dé nghi cdm c6, gidi toa hay xir 1y cdc phét. sinh lién quan téi

e chiing khodn cdm ¢6 dugc thanh vien luu ky chuyén théng tin t6i hé thong may
- tinh_ctia TSCD d€ trung tam nay ti€n hanh ghi s6 tai khoan c6 lién quan vio

ciing ngay.

2.4.2. Quy trinh thuc hién
a. The h:en cdm ¢6-

Khi c6 yéu cfu thyc hién cdm c6 s6 ching khoan ciia minh, bén cdm c6 gir

' do‘n yéu cdu va trinh sé tai khoan kém dau hoic chit ky trén tai khoan cé lien

_quan dé€ xdc phan. Thanh vién luu ky c6 lién quan phai ki€ém tra s6 du trén Qi

khodn ctia khdch hing, ghi nhan nhiing thong tin cdn thiét 1én s6 tai khoan ciia
khéch hang va thong béo cho TSCD s6 chiing khodn ma khach hang yéu ciu

chuyén t&i bén nhan cdm cd lién quan.

Khi nhan duge thong tin néi trén tir thanh vién luu ky bén cdm c6, TSCD sé
chuyén c:hfrng khodn tir ti€u khodn ctia khéch hang trén tai khoan ctia thinh
vién bén cim cf 16i ti€u khodn cm c6 (rén tdi khoan cita thanh vién ben nhin
cAm cd.

Trong trudng hop cdm c6 ching khodn thudc s& hitu ctia chinh minh, thanh
vién Twu ky phai thong bdo cho TSCD chuyén s6 ching khodn cAm c6 tir tiéu
khodn ciia minh vao ti€u khodn chimg khodn cdm c& trén tai khoan cia thinh

vién bén nhan cAm c6.

Sau khi hach todn tai khoan c¢é lién quan, TSCD sé& thong bio cho thanh
vién luu ky bén nhan cdm c6 két qua chuyén khoan dé thanh vién bdo cho bhén
nhan cdm c6. Déng thdi, TSCD ciing thong bdo cho td chitc phét hanh thong
tin c& lien quan vé viéc cdm c6 chiing khodn d€ dang ky va bdo cdo cho SFC
trong trudmg bén cdm cd 12 cdc d6i tugng thude dién bi kifm soit.
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b. Gidi 1od cdm c6"
Khi giai tod ching khodn cdm ¢6 thong qua byt toén ghi s6, bén nhan cdm

cO .gli don xin gidi tod cdm c6 va trinh s6 tai khoan cho thanh vién bén nhdn

__cém c. Sau khi xem xét vd nhap cdc dir lieu vé viéc giai toa, thanh vién bén

" nhan cdm c6 théng bdo cho TSCD dé chuyén s6 ching khoédn tir tiéu khoan

" G4im c6 ching khodn trén s6 tai khoan ciia minh t6i tiu khoan cia khach hang

4
.

_~hay tiéu khodn clia chinh thanh vién luu ky trén s6 tai khoan cha thanh vién lvu

.- ky bén cAm cé.

" TSCD thyc hién chuyén khoan theo y2u cu cdm c6 va théng béo cho thanh
vién bén cdm c6 dé ghi vao sé tai khoan va thong bdo cho khich hang. Dong
th&i, TSCD ciing thong bio cho t8 chiic phét hanh céc thong tin cé lién quan vé
viec gidi toa chiing khodn cdm c6 dé dang k¥ va bdo cdo cho SFC trong trudng
hop viée gidi toa ching khoén cAm c6 cé lien quan dé€n cic d6i tugng thudc
dién bi kiém soat.

c. Crdng ché'ecdm cé':

Viéc cudmg ché€ chiing khodn tai TSCD dugc phan chia thanh céc truong
hop cu thé sau: cudng ché theo phén quyét cia tod 4n; thuc hi¢n quyén chiém
hite d6i v6i cde chiing khoan cdm c6; rit chiing khodn cdm c6.

Trong trudng hop céc bén khong thyc hién theo ding nhitng cam két quy
dinh trong hop d6ng cAm c& ching khoén, tuy theo tinh chdt cia cdc vi pham
phét sinh, vd cin c theo nhiing diéu khoan quy dinh trong hop déng cim c8
giita cdc bén, chiing khodan cdm c6 s& dugc x{r 1y theo moét trong s@ cdc cdch

thirc nhu trén,

Truong hop chiing khodn cém c6 thuge di?n cudng ché theo quyét dinh cla
toa 4n, TSCD s& chuyén khoan ching khoin cAm c6 tir tiéu khoan cdm cd
ching khodn trén s6 tai khoan cha thanh vién luu ky bén nhan cdm cG t6i tai
khoan do tod &n chi dinh dé€ bin ddu gi4 hay s6 ching khodn ndy s& duge
chuyén t6i cho ngudi dugc hudng theo quyét dinh cla tod én duét hinh thifc

chimg khodn vat chat.

Trudng hop chiing khodn cAm c6 bi cudng ché€ phai nit ra hay dé phuc vu
muc dich bdn d&u gis cha bén nhan cdm c6, khi nhan dugc théng bdo tir thanh
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vién Tuu ky bén nhan cdm c6, TSCD s& chuyén ching khon tir tiéu khoan cAm

c6 chiing khodn trén s6 tai khoan cita thanh vien lwu k§ nay hay thuc hién viec
chuyé’n‘ giao ghi s6 phis hop véi két qua ciia viec ban ddu gi4.

Khi bén nhan cdm c6 thuc hién quyén chi€m hitu d6i v6i chiing khodn cdm

e cO thanh vién liu ky bén nhan cAm c6 thong b4o cho TSCD chuyén céc ching
; " khodn tir tiéu khoan cAm c6& chiing khodn t6i ti€u khoan ctia chinh thanh vién

A lru ky d6 hay tiéu khodn cha khdch hang cha thanh vién lwu ky trén sé tai

N kh§5m chiing khodn cita thanh vién lwu ky bén nhin cdm c6. Dén fuot minh,

" thanh vien hru k¥ lai ghi nhan nhiing thay d6i trén sé tai khoan cia khich hang

va t_ilOng. bdo khéich hang bén nhan cim c6.

Céac hoat dong cudng ch€ thu¢c mot trong s6 céc trudng hop quy dinh trén
déu duge TSCD thong bdo cho t6 chic phat hanh dé t6 chic phdt hanh bio céo
v6i SFC trong trudng hop chiing khodn cudng ché€ thuéc quyén sd hitu cia cédc
thanh vién bi kiém so4t.

3. Bai hoc kinh nghié¢m cho Viét nam trong céng tic quan Iy hoat dong
cAm c6 chimg khoan trén thi trudng chimng khodn

Sau khi nghién cttu nhitng didc diém co ban trong hoat déng cdm c8 ching
khoan tai mot s6 nudc, ching t6i nhan thdy, cdm c6 chitng khodn 12 mot trong
nhifng dich vu quan trong, cé tinh chit dic biét trong cédc hoat dong chung trén
thi trudng chiing khoén. Tuy nhién, méi quéc gia, méi thi truomg lai cé nhiing

.quy dinh khéc nhau viéc quan 1y, quy dinh phép 1y d6i véi hoat dong nay can

e vao cdc diéu kién cu thé vé kinh t&, lich st phéat trién va hé¢ théng luat phap
cla rieng minh. Mac di vy, vé téng quan, cé mot s6 nét twvong déng, mang
tinh tat y€u trong cong téc quan 1y va diéu chinh hoat déng vé& cAm c6 chiing
khoén trén cdc thi trudng ndy ma qua dé ching ta cé thé nit ra 1dAm bai hoc
kinh nghi¢m sau day d6t véi Viét nam:

3.1. T6 chirc qudn Iy

Su phét trién t6i mot midc do nhat dinh cita thi trudng chiing kho4n sé& din
t6i sy hinh thanh cédc t6 chitc chuyén mon, trong dé cé cdc trung tam luu ky,

“mang tinh chit hd trg cdc hoat dong vé giao dich, chuyén nhugng, cdm c6,

quan 1y tai khoan clia khich hang. Qué trinh hinh thanh céc trung tAm luu ky
ching khoan tai thi tredng chiing khodn cdc quéc gia bat ddu tir nhitng nam 70,
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ma nguyén nhan chfnh 12 boi sy gia tang nhanh chéng khdi lugng giao dich
- chiing khodn vA cdc hoat dong lién quan t6i quan 1§ dang k¥, cAm c6, hwu gir,
thanh todn va thyc hién quyén cia ngudi s& hitu ching khoén, tir d6 din t6i sy
qud tai va a’\ch‘téc trong cdc hoat dong cla S& giao dich. Yeu cAu ndy da dat ra
-su cdn thi€t phai thi€t 1ap mot 16 chitc chuyén mén hod thuc hién cic cong viéc
‘héi trén, d6 chinh 1a céc trung tam hru ky. Sy phét trién cha céc trung tam luu

;o “ky vdi tr cdch 1a rh()t thuc thé méi cha thi trudmg chitng khodn dia gép phén

" Kkhong nhé vao su thanh cong ciia céc thi trudng ching khosn, bdi ngodi viec

,7 hé'{‘trq cho cdc giao dich truyén théng cha S& giao dich, céc trung tAm niy con

" chuyén mon hod vao viéc quan 1y cdc hoat dong vé dang ky va tai khodn coa
khich hang, qua dé c6 thé ki€m so4t t6t su gian 1an vi nhitng sai pham trong
céc giao dich chuyén khoan trén tai khoan. Trong hoat dong clia minh, thong
qua co ch€ hoat déng theo cdc cdp, co ché cép thanh vién, 1a méi quan he giira
thanh vién va khach hang, va co ch€ cip trung tam, 12 m6i quan he giita trung
tam luu ky va thanh vién, trung tam hru ky chitng khodn da xdc lap dugc pham
vi quan Iy va nhiing nguyén tic co ban d6i véi céc d6i tuong tham gia. Mac du
khong 6 sut khdc biét v& cdp quén 1y trong hoat dong, tai ca ba thi trudng duge
nghién citu, cdc trung tdm luu ky déu hoat dong theo nguyén tic hai cdp nhu
trén, nhung d&i v4i hoat dong cdm c6 ching khodn, trong khi trung tam luu ky
4n d¢ va Dai loan quin 1y cdc hoat dong nay cho ci cic khdch hang va thanh
vién, thi trung tam lvu k¥ Han quéc lai chi quan 1y cho chinh céc thanh vién
hre ky. Piéu nay 1a do hé théng luat phép ciia méi nuée quy dinh riéng, tuy
‘nhién qua nghién ctru, ching ta ¢é thé thdy su phan dinh rd rang vé€ pham vi
quan 1y va tréch nhiém kiém soat hoat dong ndy tai méi cap. Nh& d6, mic di
déu la cdc thi trudng tuong d6i s6i dong va phét trién, nhung cé thé néi, chic
ning quéan 1y va hd trg cdc hoat dong chung vé dang ky, thanh todn, luu giir tai
san va riéng déi v6i cdm c6 tai ca ba thi trudmg duoe nghién ciu déu da duoc
thyc hién t6t, gép phén ki€ém sodt an toan lugng v6n mao hiém va ciing hét sic
nhay cam phét sinh ra tr nghiép ndy. Qua day ta thdy, xu huéng chung mang
tinh tat y€u trong sy hinh thanh cta cdc trung tam lwru ky va ciing véi né 1a
nhitng quy dinh phap 1§ nham phan dinh r§ chitc nang v nhiém vu cfa céc
trung tam lru ky ddi hoi céc thi truong méi ndi nhu Viét nam phai cé nhiing
chudn bi chu ddo vé co s& vat chat ki thuat va phip 1y cho sy hinh thanh va

phét trién trong tuong lai cia cdc té chic dé.
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3.2. Moi truomg phdp Iy

Nhu chiing ta da thdy, c6 mot diém chung giita ba thj trudng An do, Han

quéc va Dai loan, va day ciing 13 diém chung d6i v6i hdu hét céc thi truomg
khic tren the gidi, d6 1a yé&u 8 vat chat va phi vat chat ho4 chitng khoén. Cé
" thé thay, y&u & phi vat chat ho4 Ia mot nhan t6 quan trong, mang tinh quyét
- dinh dén hé thong phép 1¢ didu chinh céc hoat dong chung cia thi trudng
. 'clht'mg khodn. Ban ddu, su hioh thanh va phat trién dén mét mic d6 nhit dinh
- eta-thi trudng chiing khodn doi hoi viéc tap trung ho4 va phi vat chat ho4 céc
y "_"_c]urng khodir d€ dam bdo kha nang thanh to4n cia céc bén d6i tic vA hiéu qua
. cia thi trudng chdng khodn néi chung. Sau d6, dén lugt minh, tap trung hod va
phi vat chdt hod ching khodn lai quy dinh phuong thitc vin hanh cha thj
trudng, trong dé van dé néi com nh4t chinh 1a nhiing phét sinh phép 1y d6i véi
cdc tai san chiing khodn duge luu giit tap trung tai cdc té chic trung gian, trung
tam luu ky. Trudc kia, viéc ndm git ching khoén thudng dwoc thé hien dudi
hinh thic cdc chiing chi chiing khodn va do cdc chii-s& hitu cAt gitt hoidc do t8
chifc phdt hanh ghi nhan va theo d&i quyén s& hitu ciia chit s& hifu, Tuy nhién,
st_r. thay déi tir phuong thiic nim git chiing khodn tréen day ciia ngudi ddu tu
sang mét phuong thitc nam gii gidn ti€p Ia thong qua cdc thanh vién hnu ky,
trung tam luu ky ching khodn da dat ra yéu cfu cho céc thi trudng phai cé
nhilng diéu chinh phédp Iy phii hop véi nhiing quan hé vé giao dich, chuyén
nhuong va-cdm c6 ching khodn duge ndm gitt dusi hinh thic trung gian. Cu
thé, néu phuong thic nim gill truc ti€p quy dinh viéc chuyén nhuong ching
l.<hoz’m la trao tay thi phuong thitc nim gji trung gian quy dinh hoat déng nay
1a chuyén nhuong ghi s6, do t8 chic trung gian 1a thanh vién luu ky, trung tam
Twu ky thyc hién; néu phuong thic ndm gii t.rl_Ic ti€p quy dinh viéc cdm c6
ching khoén dé bdo dam cho mot khoan tin dung cha bén cho vay (bén nhan
cim c¢6) bing viéc bén vay (bén cdm c&) chuyén s6 chiing chi ching khodn cho
bén nhan cdm cé, thi phuong thitc ndm gitr truc ti€p quy dinh, ching khodn
thuoc quyén s& hitu cla bén cdm c& phai chuyén vao tai khoan cdm c6 cia
chinh bén cdm c6 hodc cha bén nhan cim c6 md tai thanh vien hn ky, va thanh
vién luu ky cé nghia vu quan 1y s6 chitng khoén nay theo cédc rang budc ghi
trong hop dong cAm c6 cha cdc ben Nhu vay, & day, y&u t§ trung gian cia
thanh vién huu ky, trung tam luu ky trong viée quan ly hoat déng c4m c6 ching
khodn luu ky 1a mot diéu kién bét budc bdi ngudi ta khong thé rit s6 ching
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| khodn nay ra khoi hé th6ng luu ky dé chuyén cho ben nhan cdm c6 theo nhu
~ phuong thitc truyén théng. Tir kinh nghiém trén day clia cdc quée gia ching ta
c6 thé thay, hién nay, ciing véi su hoat dong ciia thi trudng ching khodn tai
Viét nam, nhilng thong 1e phdp 1y lién quan dén hoat dong ching khodn da
dugc hinh thanh va cing c6. ‘Tuy nhién, do thi trudmg ching khodn 12 mot
' ngc‘mh con méi mé trong nén kinh t€, cho nén nhidu vin dé phép 1y diéu chinh
Y hoat dong ctia nganh néi chung va cdm c6 néi rieng trong md&i tuong quan vdi
I_rcac hé théng phép Iy trong céc ngénh khéc chua that sy déng bo, da khién cho
viéc thue thi phdp luat chua that sy hidu qua. Chinh vi vay, nhitng co sd thuc
“'tlén qua qué trinh hoat dong clia nganh va kinh nghiém rit ra tir cdc quéc gia
va lh1 trudng khdc s& rat bd ich cho Viét nam trong viéc hoan thién khung phép
Iy cho su hoat dong cha thi trudng, gép phdn gidm thi€u dén muc thap nhat

nhitng mat tiéu cuc ma hoat déng cdm c6 tao ra.
- 3.3. Yéu t6 ki thudt

" Yeéu t6 ki thuat déng vai tro quyet dinh trong hoat dong ciia thi truong
chung khodn néi chung va hoat dong cta céc trung tam luu ky néi rieng. Su
phét tri€n cta cong ngheé tin hoc dd dugce tan dung triét dé€ vao cOng tic quan ly
va cic nghiép vu tdc nghiép cta cdc trung tam luu ky, gidm thiu thap nhat
nhitng giao dich vat chat cé (hé cé. Viéc truy xuét va truyén thong tin vé tai
khoan ctia khdch hang tai cic khau duoc thyc hién nhanh chéng, chinh xic
thong qua viéc két néi dlén tr. Diéu nay ciling duge thé hién r8 trong hoat déng
nghiép vu cdm cé ching khodn. Néu tai NSDL, he th6ng phin mém DPM duge
trung tAim nay sir dung dé hé trg khich hang thi tai Dai loan, d€ én dinh va
giam thiéu chi phi két n6i cho cde cOng ty, TSCD da thi€t 1ap tram ki€m sodt
két ndi tai cdc thanh phé chinh trén toan qudc, qua d6 cdc trung tam nay da
ning cao khd nang trg gidp khéch hang va kidm sodt t6t cdc hoat ddng cha
minh. Ciing nh& d6, cdc thong tin lien quan tdi hoat dong vé cdm c6 ching
khodn cha céc bén, ngudi ddu v, thanh vién lwu ky, trung tam luu ky va 16
chide phat hanh luén duge cdp nhat vA chinh xdc. Qua day, bai hoc kinh
nghiém cé y nghia thiét thye d6i véi Viét nam 12 sy quan tAm diing mic téi st
chuéin bi vé co s& vat chat ki thuat, dac biét Ia nhitng ting dung cia cong nghé
thong tin vao cic hoat dong néi chung ciia thi trudng chiing khoén va ciia trung
tam luu ky néi rieng, trong dé cé viee van hanh va quan Iy nghiép vu cdm c6

chitng khodn,
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I. THUC TRANG HOAT PONG CAM CO CHUNG KHOAN

. L. Danh gii chung vé hoat déng ciia thi truong chitng khoan
. Su ra ddi vél di vao hoat dong cha Trung tam Giao dich Ching khoin
_ TPHCM [a mot trong nhitng sy kién hét sic to 16n, tac thém mot kénh huy
- dOng vOn mdi, kich thich ué lai dong luc phét trién kinh t& c¢6 phén trim lang
trong nhiftng ndm qua. Su lac quan dé lai d& che m& di nhitng khé khan, tré
ngai ma thi trudng non tré nay gap phai khi méi di vao hoat dong. Pay thuc su
1a mot théich thitc 16n d6i v6i su phét trién cia thi trudng chitng khodn Viét

K Nam

Thi trudng ching khodn 1a mot kénh huy dong v6n trung han va dai han
quan [l'éng bén canh hé théng Ngan hang, phuc vu cho nhu cdu diu tu phat
tri€n nén kinh t€. D6 1a thi trudng phic tap, hoat dong theo mot thiét che rieng
biét vSi nhitng quy luét chi phéi khac nghiét, c6 anh hm’fng nhiéu dén tinh hinh
phit trién kinh t€, chinh tri, x3 hoi cha mot quéc gia.

Thi trudng ching khodn, mot thé ché tai chinh bac cao, rdt nhay cam, vira 1

. €0 hoi, vita 12 thach thifc d6i véi cdc doanh nghi@p, cdc nha diu tu va doi hoi
cée chir thé ndy tur minh phai d6i méi va phat trién trong mot thé ché kinh t& va
hé thong phép luat ngay cang hoan chinh d6ng b0, bao dam 1gi fch chinh déing
cia nha ddu tr va an toan cho phat trién kinh & - ;(5 héi. Sau mot nam hoat
dong, vé co ban, thi trudong ching khodn Viét Nam di van hanh mot céich
thong sudt, 8n dinh. Trong thdi gian ddu dé dam bio cho thi trudmg phat trién
dén dinh, Uy ban chitng khoan Nha nuéc quy dinh bién d0 giao dich cé phi€u la
+2%, doéng thoi qui dinh gid tham chi€u cé phiéu trong phién giao dich ddu
tién. Trong qud trinh dién bién thi trudng, do gid tang lién tuc, nén ngay
13/6/2001 Uy ban chitng khodn Nha nudc da cho néi rdng bién d¢ giao dich c6
phi€u 1én £7 % va ap dung bién phép tinh thé qui dinh méi Iénh dat mua t6i da
2.000 <6 phiéu. Pén ngay 20/7/2001, giéi han dat mua 2.000 ¢8 phi€u nay da
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d.uc_)rc‘diéu chinh lén 5.000 cé phi€u. Céc bién phép nay di cé tdc dong dén dién
“ bién ctia thi trudmg, ngudi ddu tu da phai can nhic hon khi quyét dinh diu tu va

nhén thic dirqc‘phéi ty chiu trach nhiém vé riii ro khi ddu tu vao thi trudmg.

- Tinh dén’ ngay 28/7/2001, Trung tam giao dich ching khoin TP.HCM da

_ thire hien duge 151 phién giao dich cta 6 loai ¢é phi€u va 8 loai trdi phi€u véi
14,2 lriéu'cf’} phi€u va tren 500 nghin trdi phi€u, dat téng gid tri giao dich 727
‘ ‘-'. . t)"/ déng, trong dé giao dich cd phi€u chi€m 90%. Thi ‘mr(‘mg cd phi¢u hoat
"'Hdbr‘i‘g 5O dong thu hit duge déng dio nhd d4u tu quan tam. Néu nhu tri gid
‘ ".',gi'a‘of dich thoi ky ddu 12 1 ty déng/phién thi tfong thoi gian gin day, con s6 ndy
~ dao dong trong khoang 8 dén 15 ty déng/phién. Thi trudng cé xu hudng ting

gid lien tuc do mat can d6i 16n vé cung cdu. Gid céc loai c8 phi€u ting tir 4 dén
7 1an so véi gid cha phién giao dich ddu tién. Trong dé cao nhat 12 cé phiéu
Transimex tang 7 14n va thap nhét 12 ¢ phi€u Sacom ting lén 4 14n. Chi s6

* VN-Index 1én dinh cao 1a 571 diém, cho dé&€n ngay 28/7/2001 12 445,37 diém.

Gid thi trudmg cita 6 loai cé phi€u dat 2.301 ty déng. Bén canh dé khdi lugng
hing hod niem yét va giao dich trén thi trudng con hep, méi cé 6 loai ¢8 phigu
duge dang ky lai d€ niém yét trong khi d6 nhn cAu ddu tu cé phi€u ciia cong
chiing 16n, tao ra sy mat can d6i giffa cung A cu. Mac di Uy ban chimg
khodn nha nudc dd phdi hep véi cdc Bo nganl: lien quan va truc tiép lam viece
vdi mot s6 doanh nghiép Jd¢ huéng din viéc tham gia niém yét nhimg két qua
dén nay vin cdn rdt han ché, thuc t€ thi nhiéu doanh nghiép chua mu6n tham
g-ia. niem yét vi ho chua cé nhu cdu 16n vé v6n (mét s6 doanh nghiép vﬁn= con
duge Ngén sédch cip von hodc 1a duge vay wu dii), v& mit tam 1y ho con ngai
kiém todn vi cong khai tai chinh va viéc céng bs thdng tin ra cong chiing,

thém vao dé ho chua thiy hét dugce loi ich clia viéc tham gia niém yét.

Hién nay trdi phi€u Chinh phi trén thi trudng tuy di duge dua vio niém yét
nhung sG lugng giao dich rat thdp, nguyén nhan chinh 13 do l4i svit trdi phiéu
thap hon mit bang 1di suAt hién nay. Trai phi€u ChinRi phé phit hanh qua ddu
thdu va bao linh phat hanh déu do céc té chic tin dung, cong ty bio hiém mua
va nam giit. Cdc té chdc nay Jang trong tinh trang thira vén nén ho nim giir
trai phi€u. khong cé nhu clu ban lai va né€u cé ban thi phadi sau mot thoi gian

dai. Bén canh nhitng khé khan trong vin dé cung cfp hang hod cho thi truomg,
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chling ta cling cidn quan tam dén he théng giao dich cha thi trudng hién nay bdi
“he théng giao dich niy cdn bén tr dong, cén dugc sy ddu ta hoan chinh dé ddp

g vdi su phat ‘trién cla thi trudng va céc yéu chu vé quan 1y, gidm sat.

. Mot y€u 16 1am cho hoat déng cilia thi trudng ¢é lic bi diy len qué néng d6

[a’do m6ot s6 cdc nha ddu tu tham gia vao thi trudng ching khodn chua hiéu

. bi€t nhiéu vé thj trudng tai chinh méi mé nay, chua phan tich k¥ cdc yé&u t6 khi
’ ‘:,: tham gia dfu tir nén ho c6 xu hudng tim mua va gam giit cé phi€u.

"“ L ve hoat dong cong bG théng tin va gidm sat thi trudng, tuy ching ta da dat

“duge mot s6 két qua ddng khich 1& nhung chua ddp dng duge yéu cdu ddi hai

ctia thi trudng,

Cho dén nay dd c6 8 cong ty chitng khodn duge Uy ban chiing khodn Nha
nuéc cdp gidy phép hoat déng d6 1a: Cong ty cd phin chiing khodn Bao Viet,

Cong ty ty TNHH chimg khodn ACB, Cong ty TNHH chitng khodn Ngan hang

Cong thuong va Céng ty TNHH ching khoén Ngan hang Nong Nghiép. Ngoai
Cong ty TNHH ching khodn Ngan hang Nong Nghiép thi cic cong ty ndy déu

“ da trién khai dugc céc loai hinh hoat déng nhu ding ky, moi gidi, tu doanh, tu

van ddu tr ching khodn (riéng cong ty c6 phin chiing khodn Bao Viét di trién
khai duge hoat dong quan 1y danh muc ddu tu). Dén hét quy I nam 2001, hoat
dong kinh doanh clia hdu hét cic cong ty ching khodn bat ddu ¢é lai, tuy mic
d9 cia timg cong ty cé ‘khéc nhau. Mot s3 cong ty s& md thém chi nhanh va

-cdc dai ly nhan Iénh tai cdc dia phuong.

Mat han ché cha céng ty ching khodn 12 vén thi€u déi ngii hanh nghé ¢6 da
nang hec va trinh dé chuyén mon nghiép vu cao vé ching khodn va thi trudng
chung khodn, mot s6 cong ty ching khodn chua chdp hanh cdc nguyén tic va
quy dinh doéi v6i khdch hang nhu cho nha ddu tv mé nhiéu tai khoan, uvu tién
céc 1énh giao dich khéi lugng 16n, chua theo doi giéntl sat va phdt hién nhiing vi
pham cfa khidch hang.

Tém lai, mot nhan xét chung nhat qua hon mo6t nam hoat dong ctia thi
truong ching khoin Viét Nam Ja ching ta dd dat dugc nhitng thanh wu déng
khich 1¢ nhung phai néi ring con rat nhiéu khé khin dang chd chiing ta & phia

trude,
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2. Thye trang hoat dong cAm cé chimg khosn
2.1. Khung phdp Iy hién hanh vé hoat déng cim ¢6 chiing khodn:

Ph'tp luat v8 cém c6 tai sdn néi chung vA cdm c6 chitng khodn néi rieng 1a
t6ng hgp cdc quy pham phép luat di€u chinh quan he giita cac bén trong hoat
: déng clm c6.

L Cde quy pham phadt luat diéu chinh quan heé giita cdc ben trong hoat dong

B am c& ching khodn bao gém cdc quy pham phdp luat chung va cdc quy pham

C phap luﬁt chuyén ngénh

2:1.1. Cdc quy pham phdp lugt chung ‘

Cic q.uy pham phép luat chung diéu chinh hoat dong cdm c6 chiing khodn
Ia cdc quy pham phép luat thuoe céc nganh luat nhu luat dan sy, luat tin dung,
ngan hang. Pay 1a cic quy pham di€u chinh quan hé giita céc bén trong hoat
“dOng cAm c6 cdc tai san néi chung nhu mot bien phip dam bao thuc hién céc

nghm vu dan su va dam bao cic khoan tién vay ctia té chitc tin dung.

2.1.1.! - Cdc quy pham phdp fudr chung diéu chinh quan hé giita cdc bén
rong hoat déng cdm cd cluing khodn d¢ dam bdo thue hién nghia vu dan si

va nghia vy kinh 1é, thicong mai (néu phdp ludt khong cé quy dinh khéc):

Khi cic bén cdm c6 tai san bat ky (trong dé bao gém ca tai san 1 chiing
“khodn) dé ddm bao thuc hién mot nghia vu dan sy ndo do, quan hé giita cic
bén trong hoat déng cdm c6 nay s& chiu su diéu chinh ciia cdc vin ban phap

luat h|én hanh sau;

* B luat Dan su ngay 28/10/1995 (phdn II, myc 5, tir didu 329 dén diéu
345), trong dé quy dinh vé céc van dé sau:

- céc tai san duge phép cdm c6;

- hinh thitc cdm c6 tai san;

- thoi han cAm c6 tai san;

-~ quyén va nghia vu clia bén cAm cd va bén nhén cdm co;
- quyén va nghia vu ciia bén thi ba giif tai san c4m c6:

- clm cd quyén tAj san;
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- 1hay thé& va sira chita tai sin ciAm ca;
- hity bd viéc cAm c6 tai san;
= XxUly tai"s;én éﬁm cé;
- cAm cd i san dé bao dam thuc hién nhiéu nghia vu;
- chﬁ'rﬁ dit cdm c6 tai san;

.=, trd lai tai sén cAm c6.

o ‘Nghi dinh 165/1999/ND CP ngay 19/11/1999 cta Chinh pha vé giao dich
_bao dam. Nght-dinh nay quy dinh vé viéc ky két, thuyc hién hop déng cdm c6,
th€ chip, bao Janh bang tai san d€ dam bao thuc hién nghia vu dan sir vA viéc
xir 1y tdi sdn cdm e6, the chép, bio lanh. Trong trudng hgp phép luat khéng cé
quy dinh khic, Nghi dinh ndy ciing duogc épr dung d6i véi, vitc cdm c6, thé
.cﬁﬁ'p, bio lanh bang tai sdn d€ bdo dam thyc hién nghia vu trong giao dich kinh
t&, thuo’ng mai. |

‘Theo quy dinh phdp luat hién hanh, khi cdc bén cdm c6 chiing khoin dé
dam bdo nghia vu dan sy, kinh t€, thuong mai, ké ca cdc nghia vu trong giao
dich dan sy, kinh t&, thuong mai cé y€u t6 nudc ngoai, trir trudng hop didu uéc
qudc t&€ ma Cong hoa xa hoi chl nghia Viet Nam ky két hodc tham gia cé quy
dinh khac hoac phép luat ¢6 quy dinh khéac.

. * Nghi dinh 08/2000/ND-CP ngay 10/03/2000 ctia Chinh phi vé dang ky
giao dich bao dam qﬁy dinh vé viéc dang ky cdm c6, th€ chip, bio linh bang
tai san, vé t6 chic, nhiém vy, quyén han clia co quan diang ky giao dich bao
dam va trinh ty, tha tuc dang kfl giao dich bdo dam, trir trudmg hop luat, phiap
lenh hodc nghi dinh cé quy dinh khéc.

L)

Theo quy dinh tai Nghi dinh nay va quy dinh vé ding ky giao dich bdo ddm
trong céc van ban phédp luat vé tin dung, ngan hang, viéc cAm c6 chiing khodn
dé dam bao thuc hién nghia vu dan su hay dé dam bao cdc khoan vay cia té
chitc tin dung déu duge dang ky tai mot co quan ding ky giao dich bido dam do
pﬁép ludt quy dinh (hién nay 1a co quan ding k¥ quéc gia giao dich bdo dam va
cdc chi nhdnh do B tu phédp théng nhit quan 1y).
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2.4.1.2. Céc quy pham phdp ludt chung diéu chinh quan hé gifta cdc bén

. trong hoat déng cdm c6 cliing khodn dé ddm bdo cdc khodn vay cia t6 chirc

tin dung:

_ .‘ Khi cdc bén cdm c6 tai sdn bat ky (trong d6 bao gém ca tai san [a ching

e khoén) dé bao dam tién vay chia céc t6 chic tin dung, quan hé giita cdc bén
. " trong hoat déng cdm c& nay s& chiu su diéu chinh cha phép luat tin dung, ngan

e hang, cu thé 1a cdc van ban hién hanh sau:

% Luat cdc t6 éhl’lc'tl’n dung ngay 12/12/1997, Diéu 52 Khoan 2 quy dinh:

. “Té chic tin dung cho vay trén co s& cé bao dam bing tai san cAm c6, th€ chap

cua khiach hang vay, bao lanh cita bén thit ba, khong duge cho vay trén co sd

cAm cd bing cb phi€u clia chinh t8 chic tin dung cho vay™;

* Nghi dinh 178/1999/ND-CP ngay 29/12/1999 caa Chinh phit vé bio dam

- tién vay clia t6 chic tin dung vd Théng tu 06/2000/TT-NHNNI1 ngay (4/04

/2000 ctia Ngan hang Nha nuéc hudng din thuc hién Nghi dinh 178 vé bido
dam tién Vvay. Cdc van ban nay quy dinh vé viéc bao dam tién vay trong viéc
cap tin dung dudi hinh thitc cho vay ciia cac té chirc tin dung d6i vdi khéch
hang vay theo quy dinh chia Lu4t cac té chic tin dung. Cu thé 1a quy dinh vé

cac vin dé sau;

- CAc bién phép bio dam tién vay, trong dé cé bién phip cdm c8 bing tai

san cita khich hang vay;
- Nguyén tic bao dam tién vay;

- Nguyén tic bdo dam tién vay bing tai san cdm c6, th&€ chdp cua khach

hang vay, bao lanh bang tai san ctia bén thit ba;

- Diéu kien, thh tuc thuc hién bao dam tién vay bing tAi san cim c6, the

chép ctia khich hang vay, bao Ianh bing tai san cha bén thi ba;
- X4c dinh gia tri tai san bao dam tién vay;
- Pham vi dam bao thyc hién nghia vy;
- Miic cho vay so véi gid tri tai san bao dam tién vay;

- Viéc gilr tai san va gidy td cla tai san cAm c§, th€ chap;
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- Tlu_rc hién nghia vu bao dam bing tii sin trong trudng hop khich hang
" vay, bén bao 1anh 12 doanh nghiép chia, tdch, hop nhat, sdp nhap, chuyén déi,
cd phin héa.

. Viéc cim co chiing khodn dé ddm béo thuc hién nghia vu dan su.:r, kinh t€,

. h.th'l}m1g mai theo quy dinh cta pha’\p luat dan sy c6é pham vi bao dam réng hon
i, Vige cAm c6 chimg khodn dé dam bao tién vay cla céc t8 chic tin dung. Diéu
- nay _thé hién & viéc phap luat dan su quy dinh: mot _tai san cé thé duge cdm c§

dé bao dam thuc hién nhiéu nghia vu (c6 thé cdc nghia vu khic nhau cé céc
bén cé quyén khdc nhau) (Diéu 342 Bo6 luat Dan sy), trong khi dé phép luat tin

dung quy dinh: Mot tai sdn dugc diing d€ bao ddm cho moét nghia vu tra ng tai

mot_té chic tin dung; trudng hop tai sin cé diang ky quyén s& him theo quy

~ dinh cita phép luat, thi mot tii san c6 thé bao dam thyc hién nhiéu nghia vu trd

no tai moét td chirc tin dung véi diéu kién gid tri tii sdn bdo dam tién vay phai

1ém hon téng gia tri cdc nghia vu dugc bao dam.

* Thong tu lién tich s6 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC ngay
23/04/2001 huéng din viéc x{ Iy tii san bdo dam tién vay dé thu héi n¢ cho céic
t8 chiic tin dung. Théng tu niay quy dinh vé viéc:

- XU 1y tai sdn bao dam theo thoéa thuln;
- x0r 1y tai san do té chirc tin dung thyc hién;

- xtr Iy tai san d6i véi doanh nghiép khi chia, tich, hop nhat, sap nhap,
chuyén déi, cé phin héa;

- XU 1y tai san bao dam trong trudng hop b?n bao dam chét hoidc vang mat
tai noi cu tri vao thoi diém xir ly tai san bao dam;

- khai théc, sir dung tai san bao dim trong théi gian chua xir 1y;

- dinh gid tai san bao dam khi x 1y; |

- thanh todn, thu ng ir viéc xir 1§ tai san bao dam.

* Ngodi ra, hé théng van ban phdp luat hién hanh lien quan dén viéc cdm c6
chimg khodn dé bao dam tién vay cla céc t6 chirc tin dung cdon bao gém cic

van ban sau:
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| - Nghi dinh 49/2000/ND-CP ngay 02/09/2000 ciia Chinh pht vé t8 chiic va

‘hoat dong cﬁa ngan hang thuong mai;

- Quyét dinh 284/QD-NHNN1 ngay 25/08/2000 ciia Théng d6c ngan hang

Nha nuéc vé viec ban hanh Quy ché cho vay ciia 8 chic tin dung.
' 2 A.2. Cdc quy pham phdp lucit chuyén nganh:

S Céc quy pham phédp luat chuyén nganh 13 céc gquy pham phép luat thuoc
. ngénh luat chung khodn. Néu nhu céc quy pham phap luat chung vé hoat dong
cdm ¢6 ching khodn diéu chinh quan h¢ gifta ben cdm c¢6 chitng khodn vi bén
nhan c’im cO chitng khoan (quyén va nghia vu ctia méi bén) ciing nhu quy dinh
~ “cdc nguyén tic co ban trong hoat dong cdm 68 thi cic quy pham phdp luat
' - chuyén nganh vé cdm c6 chitng khodn khong diéu chinh c4c van dé nay.

Vay cédc quy pham phép luat chuyén nganh diéu chinh khia canh nao trong
hoat dong cdm c6 chitng khodn?

Vi chiing khodn, i san cAm c6, 1a mét tai san dic biét, d6 12 cdc biit todn
ghi s6 hodc chitng chi vat chat duge hwu ky tap trung tai Trung tAm giao dich
(S¢ giao dich) nén quan hé cdm c6 ching khodn c6 di€m dac thi so véi cdc
quan hé cim ¢d cdc tai san khic. Diém dac thd d6 chinh 12 sy tham gia cha cac
thanh vién luu ky vao quan hé cdm cé chitng khoan vou tu cdch 1a bén thit ba
gifr tai san va thanh vién luu ky khi tham gia vao quan hé¢ nay phai chiu su
quan 1y clia co quan quan 1y Nha nuéc vé ching khodn va thi trudng chimg
k.hoa’m ciing nhu phai tuan theo céc quy trinh nghiép vu v€ luu ky ching khodn
cia Trung tam giao dich (S& giao dich).

Céac quy pham phz’tp‘luat chuyén nganh hién hanh diéu chinh hoat déng cAm
¢G chitng khodn bao gém:

* Quy ch€ Luu ky, thanh todn bii trir va ding ky ching khodn (ban hanh
kém theo Quyét dinh s6 05/1999/QD-UBCK3 ngay 27/03/1999 cha Chi tich
UBCKNN), tir didu 33 dén diéu 35; :

* Quyét dinh s6 43/2000/QP-UBCK3 ngﬁy 14/6/2000 ctta Chii tich
UBCKNN vé viéc sita ddi, b6 sung mot s6 diéu cua Quy ch€ Luu ky, thanh
todn bt trir va dang ky ching khosn {ban hanh kém theo Quyét dinh s6
05/1999/Qb-UBCK3 ngay 27/03/1999 ctia Chi tich UBCKNN);
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*.Ngoai hai van ban phédp luat trén, UBCKNN da ban hanh Céng vian s6
'50/2000/UBCK3 ngay 15/6/2000 huéng din hoat dong dang ky,luvu ky, thanh
‘ todn bu trir chung khodn va thuc hién quyén cta ngudi s hitu chitng khodn v
Cong van s6 .83/UBCK-QLKD hudng din mot s6 van dé vé luu ky chitng khodn
v& Quy Hé trg thanh todn.

-, Cédc van ban trén day quy dinh vé cdc van dé sau:
. - Nguyén tic va thi tuc cm c6 chiing khodn;
- ~Nguyen tic va thi tuc gidi téa cAm c6 ching kho4n;

‘-.Perofng thic xtr 1§ ching khodn cdm c6 khi da dén han thuc hién nghia vu
ma bén cdm o6 tai san khéng thyc hién hoac thuc hién nghia vu khong diing
thda thuén.,

- 2.1.3. Ddnh gid chung vé khung phdp Iy diéu chinh hoat déng cdm c& chimg
“khodn:
* C6 thé ndi, khung phip 1y diéu chinh hoat dong cdm c6 néi chung va hoat
df_).ng' cim c6 ching khodn néi rieng kh4 dong bo va hiéu qua, tao co s& phéap 1y
vitng chéac cho cdc bén tham gia vio quan hé cdm c6 ching khodn. Tuy nhién,
cdc quy pham phép luat chung va cdc quy pham phdp luat chuyén nganh diéu

chinh hoat dong cdm c6 chimg khodn cdn cé mot s6 diém cén xem xét nhu

sau;
- 2.1.3.1.Véviéc xit Iy chitng khodn cdm co
a. Cdc truong hop xit ly cliing khodn cdm c6

Cdc trudng hop xit 1y chiing khodn cAm c6 dugc phép luat (phép luat dan sy,
phédp luat tin dung ngan hang va phdp luat chimg khosn) quy dinh chua théng
P nhat, di€u nay dugc thé hién cu thé nhu sau;
* Phdp luat Dan sy quy dinh: tai sin bao dam (chimg khodn cim c6) bi x1r
ly trong céc trudng hop sau day':
- Bén han thyc hién nghia vo ma ben bido dam khéng thuc hién hoic thuc

hién khéng ding nghia vu;

v

' Didu 22 Nghi dink 165/1999/ND-CP ctia Chinh phi ngay 19/11/1999 vé& Giao dich bfio dim.
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1

-.Bén bdo dam vi pham nghia vy cha minh din dén viéc phai thuc hién

* nghia vu trudc thoi han, nhung vAn khong thuc hién hodc thuc hién khéng ding
‘ nghia vu; ' |
"- Phép luat quy dinh tai san bao dam phai dugc xit 1§ d€ ben bio ddm thuc
“hién nghia vu khéc da dén han;
: - - Bén bao dam Ja doanh nghi¢p bi Tda 4n tuyén b6 ph4 san, bi gidi thé theo
" quyét dinh cha co quan Nha nudc cé thdm quyén;

"'— Céc trudng hop khdc do cdc beén théa thuan hoic phép luat quy dinh.

‘ f*_Plxép luat tin dung quy dinh’: tai san diing dé didm bdo nghia vu tra no tai
t6 chic tin dung dugc xi&r 1§ dé thu héi ng trong truong hgp khich hang vay,
bén bio lanh khong thyc hi¢n hodc thyuc hién khong ding nghia vu tra ng.

* Phép- luat ching khodn quy dinh®: tai sdn (chimg kho4n) cdm c6 duge xtr
. ly khi di dén han thuc hién nghia vu ma bén cdm c& tii san khong thuc hién
hodc thuc hién nghia vu khéng diing théa thuan.

- b. Nguyén tdc xit Iy 1ai sdn bdo ddm (chitng khodn cdm cé):

* Phdp luat dan sy va phdp luat tin dung déu tén trong trude hét ¥ chi théa
tﬁu@n cta cdc bén khi xir Iy i san bdo dam. Diéu nay thé hién & viéc:

- Phép luat dan sy ghi nhan cdc nguyen tic xi ly tai san bio dam nhu sau;

+ Bén than bao didm c6 quyén tryc ti€p hoic by quyén cho ngudi thi ba xir

“ly tai san trong céc trudng hop do phip luat quy dinh, triv trudng hop cdc bén

thda thuan bén bao dim thuc hién viec xi ly;

+ Tai san bdo dam dugc xir 1§ theo phuong thiic™do cdc bén thda thuan, trir
trudng hop phép luat cé quy dinh khéc. Trong trudmg hqp khéng cé thoa thuan
va phdp luit cling khéng quy dinh thi bén nhan bdo ddm cé quyén yéu cu bin

ddu gid tai san,

2 Thong v lién tich 56 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC ngdy 13/04/2001 hutng din viec xir 1§ (i
sdn bdo dam tién vay dé thu héi n¢ cho céc td chirc tin dung.

! Didu 35 Quy ché LK, TTBT va BPKCK ban hanh kém theo Quy¢ét dinh s6 05/1999/QD-UBCK3 ngay 27/3/1999
clia Chir tich UBCKNN. |
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e Phép luat tin dung quy dinh: tai san bdo dam truéc hét duge xir 1y theo
.~ phuong thitc do céé bén di thoa thuan trong hop déng tin dung hoidc hgp déng
" bio dim. Tro'ng trudng hop cdc bén khéng xir 1y dugc tdi sdn bio didm theo
phuong thic.da thoa thusn thi t8 chic tin dung c6 quyén chii dong 4p dung céc
. phuong thic xir 1y tai san bao dam. l

ok Phép luat chimg khodn, cé thé néi, da chua thé hién dugc viéc dat 1én

"t truée hét v chf tu thda thuin cha cdc bén trong quan hé cdm c6. Phép luat
.. " chiéing khodn da khéng quy dinh chi khi cic bén khéng théa thuin trudc vé

"-'.pli;rrdug thitc’ x{r 1y tdi san bdo ddm hodc céc bén khong xir 1¥ duge tdi san bao

~ damr theo phm'mg thitc da thoa thuidn thi lic d6 méi dp dung cdc phuong thiic
do phép luat quy dinh. Diéu ndy thé hién & quy dinh sau: Ching khodn cAm c6
“dugc xir 1y theo phuong thic do cdc bén théa thuan hodc duge bdn dau gia dé
thuc hién nghia vu theo quy dinh cia phép luat™.

" ¢. Pluong tinic xit Iy tai sdn bdo ddm (chimg khodn cdm c6):

~ C6 thé néi, cdc quy dinh phédp luat vé phuong thic xir 1y tai san bdo dam
(chl’i’ng khodn cdm c6) chua ¢6 sy théng nhit, diéu ndy thé hién & viéc phép
Iuat dan su va phédp luat tin dung quy dinht 3 phuong thidc x{r 1y tai sdn bio dam

" nhu sau:
- Bén tai san bao dam;
- B&n nhan bao dam nhan chinh tii sidn nhan chinh ti san bio dim dé thay

th€ cho viéc bao dam thuc hién nghia vu duge bao dam;

- Bén nhan bao dam duogc truc ti€p nh4n cdc khoadn tién ho#c tai san ma

ngudi thit ba phai giao cho bén bao dam.

Trong quan hé cdm c6 dé€ dam bao cdc khoan vay cia t8 chic tin dung, bén
tai san bao dam 13 viéc t8 chic tin dung hodc bén bao dam hoac cdc bén phoi
hop dé€ ban tai san truc ti€p cho ngudi mua hodc Gy quyén cho bén thi ba bdn
fai san cho ngudi mua. Bén thi ba dugc Gy quyén bén tai sin c6 thé 1a Trung
tam ban ddu gi4 tii san hodc doanh nghiép bin d4u gid tdi san hoic té chic cé

chifc nang mua tai san dé ban,

Céc quy pham phédp luat chung vé phuong thic xtr 1y ti san bao dam
(ching khodn cdm c6) néu 4p dung dé xir 1§ ching khodn cdm c6 s& cé nhiéu
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bat.cap, vi du, bién phép bén tai sdn bdo dadm theo quy dinh cita phép luat hién

~~hanh néu 4p dung dé€ ban ching khodn cdm c6 thi 4p dung nhu thé nao? Ban

tryc ti€p cho ngudi mua s& vi pham quy dmh cdm giao dich cdc ching khodn
niém y€t rigoai san giao dich. B4an dau gi4 chu‘ng khoén ciing s& c6 nhjéu bat
" ¢4p ma ching t6i s& phan tich & phén sau.

.~ Trong khi dé, céc quy pham phép luat chuyén nganh lai chi quy dinh
phucmg thitc xir 1§ ching khodn cdm c6 do céc ben thdéa thudn hodc ban ddu
glé dé thu’c hi¢n nghia vu theo quy dinh cda phép luat. Tuy nhién, phuong thiic

ban-d4u gla ching khoén ciing c6 nhiéu diém chua hop 1§ nhu sau:

_-Phép luat quy dinh: “Trong trudng hop bén d4u gid chimg khosn di cdm c6
¢6 ching chi ching khodn géc, bén nhan cm c6 phai rit ching chi ching
khodn cim c6 gii tai Trung tam giao dich ching khoﬁn dé bin dau gid”. Quy
dmh nay s€ gay ra nhiéu rii ro cho cdc bén trong quan hé cdm c6 bdi 1& thoi
gian chd rit chiing khodn theo quy dinh ctia phdp luat hién hanh 1a 90 ngay,
nhu vay dén khi nhan duge ching chi chiing khodn géc d€ ban ddu gid thi cé
thé gid ching khoan di ha rét nhiéu so véi thdi diém quyét dinh xir 1y ching
khoén c¢dm cd,

Viéc bdn dau gid ching khodn khong thé duge thuc hién nhu bin ddu gi4
cdc tai san thong thudng khdc vi phu vay s& tao nén cdc mic gi4 khic nhau d6i
vdi cing mot loai chiing khodn (gi4 trong san va gi4 ngodi san) va s& vi pham
qt;y dinh cfm giao dich ching khodn niém yét ngoai san giao dich.

2.1.3.2.Vé co quan déng ky giao dich bdo ddm:

Theo quy dinh coa phédp luat hién hanh, co quan dang ky giao dich bio dam
d6i véi hoat dong cdm c6 chiing khodn hién nay 1a co quan ding ky quéc gia
giao dich bao dam. Tuy nhién, chiing t6i cho ring néu quy dinh d6i véi hoat
déng cdm c6 ching khoén, n€u quy dinh nhu vay s& khéng thuan tién cho co
quan tryc ti€p quan ly hoat dong luu k¥, giao dich chimg khodn nim bét c4c
théng tin vé hoat déng cAm c6 ciing nhu viéc xir Iy céc chitng khodn cAm c6,

2.1.33.Vé co quan gidi quyét tranh chdp:
Theo quy dinh cha Phdp lénh Thi tuc gidi quyét cdc vu 4n kinh t€ (Diéu

12), céc tranh chép lien quan dén viéc mua, bin cd phi€u, trai phi€u s& thuéc

43



- Db 1A KGR CUY KHOA HOC

thdm quyén giai quyét cia Toa kinh t€ Nhu vay, cdc vAn dé tranh chdp lién

"'-quan dén _cﬁfn c6 ching khodn néi chung cé thuéc pham vi cde vu 4n kinh t&

o B nHu the nao lai chua dugc quy dinh cu thé.

&

quy dinh tai Dida 12 Phdp 1énh nay hay khéng ciing chua duge quy dinh 6.
Ben canh 46, céc quy pham phédp luat chuyén nganh quy dinh: “Cédc bén c6

~““tranh chdp phét sinh trong hoat dong phét hanh, kinh doanh va giao dich chiing
.~ khoén c6 thé glri don dé nghi Trung tam Giao dich ching khodn ding ra giai
: ‘quyét Tuy nhién, trinh ty, thh tuc gjai quyét tranh chép thong qua TTGDCK

|
. 2.2. Quy trinh cdm c6 ching khodn hién hanh:
_Hién nay, Trung tam giao dich ching khodn di cé "Quy trinh cdm cd’ chitng
khodn va gidi tod cdm c& chiing khodn", nhung trén thuc t€ thi nghiép vu nay

con chua phét sinh tai Trung tam giao dich vi nhiing 1y do b4t cip khéc nhau

‘ma chiing t6i s& néu 13 & nhiing phin sau. P& hiu thém vé loai hinh hoat déng

ndy, cdn phai tim hiu quy trinh nghiép vu cm c6 chiing khodn va gidi tda
cdm c6 chitng khoén tai Trung tam giao dich chiing khodn.

2.2.1. Quy trinh cdm cé chitmg khodn:

2.2.1.1.Tiép nhdn va kiém tra hé so:

Thanh vién Iuvu ky bén cdm c6 nop hé so cdm c6 ching khodn tai Phong
Dang ky-Thanh to4n bi trir-Luu ky chiing khoén, b6 phan luu k¢ gém:

- Gidy d& nghi cm c6 - gidi tod cAm c§ (Miu 01/LK-CC) (3 lien)

- Hop déng cdm c6 ching khoén (Phu luc 11/LK) (1 lién)

2.2.1.2. B6 phan luu ky kiém tra tinh hop 1&, ddy dd, chinh x&c cta hé so va

dé nghi chinh sira, b6 sung néu thay cdn thiét, trinh hé so cdm cé ching khodn
¢ho Phy trach phong, Gidm déc ky. |

2.2.1.3. Bo h6 so cdm c§ chuyén lai Phong Diang ky-Thanh todn bd trir-Luu
ky ching khoédn. Can ci trén Gidy dé nghi cdm c6 - gidi toa cAm c6, bé phan
luu ky phan 4nh nghiép vu chuyén khodn chiing kho4n tir tdi khoan chimg
khodn giao dich cua thanh vién luu ky bén cdm c¢6 sang tai khoan chitng khoén

cm c6 ctia thanh vién luu ky bén cdm c6.
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‘Hé ;d cdm ¢ chimg khodn dugc md sé nhit sau:
MSGDCC : CC.xxx.xxxxxx.STT
. CC‘- - . CAm c6
XXX : (3 k¥ tw) s6 thit ty TVLK bén cdm c6 (I4y theo m3 s& TVLK)
 XxXxxxx (6 ky tu) nam thang ngay (viét lién)
. STT - : s6 thif tw phét sinh cha giao dich trong nam
| :,2.2.1‘4. Bo ph.an Tuu ky luvu hé so cdm c6 chitng khodn, giri lién 2, lien 3
‘Gia'y_ dé nghi cAm <6 - gidi tod cAm c6 cho cdc bén nhan cAm c6 va bén cAm c6.
2.2.2. Quy trinh gidi tod chiing khodn cdm cé-
2.2.2.1. Tie'p nhan va kiém tra hé so:

Thanh vién luu ky bén nhan cdm c6 nop Gify dé nghi cdm c6 - giai tod cAm
c6 (3 lién) (Phu luc 13/LK) tai Phong Darlg ky-Thanh todn bd trir-Luu ky
chitng khodn, bo phan Iuu ky.

2.2.2.2. Bo phan luu ky kiém tra tinh hop le, ddy di, chinh x4c cla ching
tr, va dé nghi TVLK chinh sira néu th&y cén thiét; trinh ching tir cho Phu
trach phong, Gidm déc ky.

2.2.2.3. Chimng tir gidi tdéa ching khodn cAm c6 chuyén lai Phong Dang ky-

_ Thanh todn bt trir-Luu ky chiing khodn. Can ctt trén Gifly dé nghi cd4m c6 - giai

tod cdm c6, bo phan luu ky phan 4nh nghiép vu chuyén khoan chitng khoén tir

tai khodn chitng khodn cdm c6 cha thanh vién luu ky cdm c6 sang tai khoan
chitng khodén giao dich ca thanh vien hru ky c6 lien quan.

2.2.2.4. B¢ phan Ivu ky luu lien 1 Gifly dé nghi cAm c6 - gii toa cm c6; gir
lien 2; lién 3 Gifly dé nghi cAm c6 - gidi tod cAm c& cho thanh vién lwu ky bén
cdm ¢6 va bén nhan cdm c6.

2.2.3. Ddnh gid chung vé quy trinh cdm cé, gidi téa cdm c& hién hanh:

Theo quy trinh hién hanh, Trung tam giao dich chiing khodn chi cung cp
va quan ly dich vu cdm c6 chiing khodn cho hoat dong ty doanh ciia cdc thanh
vien ltru ky, khong cung c4p va ciing khéng quan 1y hoat dong cim c6 cua nha
ddu tu tai thanh vién hru ky. Do vay, trong thO‘l gian qua, hoat déng c4m c¢6 cla
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nha-déu tr dién ra rat s6i ddng tai cdc thanh vién luu ky nhung Trung tam giao

~dich chiing khodn khéng quan 1y duoc s6 lugng ching khodn cdm c@ nay.

Terc 1€ trén da dua dén mot s& bat 1gi nhu sau: Céc chung khoan c&m cé tai
céc thanh Vién luu ky duogc hach todn chuyén tir tai khoan chitng khodn giao

“dich sang tai khoan ching khodn cdm c6. Trong khi dé, tai Trung tAm giao

; “dich chiing khoén, s6 chiing khoén cdm c6 ciia khich hang cta cdc thanh viéen
Tuu ky vin con ndm trén i khodn ching khodn giao dich ctia khdch hang ctia

» - ihdnh vién lvu k¥, Do vay, s6 du ciia tai khoin chitng khodn giao dich clia cic

‘. ﬂthz‘mh vien luu ky tai Trung tdm giao dich ching khodn khong khdp véi s6 du

tai cic thanh vién Iwu ky. Diéu nay khéng nhiing gay ra sy thi€u chinh x4c vé
s6 liéu phuc vu cho viéc quan 1y Nha nudc d6i véi hoat dong cm c6 chimg
khodn ma cén c6 nghia 1> " ung tam giao dich ching khodn khéng quin ly
dugc s6 ching khodn dang ¢ cdm c6 trén thi trudng va ciing khong theo kip
dugc cdc dién bi€n trén thi © rong. VéE thuc chat, dich vu cdm c6 chiing khodn
kl16ng tao thém ngudn hang cho Trung 14m giao dich chimg khodn . Tuy nhién,
loai hinh dich vu nay s& tao diéu kién thuan lgi cho nhitng ngudi s& hitu chiing

khodn s& g6p phin lam cho thi trudng ching khodn Viét Nam ngdy mot soi

. ddng va hodn thién hon.

2.3. Tinh hinh thuc té hoat déng cdm cd chitng khodn:

Cim c6 fi san néi chung 1a d€ dam bao viec thuc hién nghia vu gifta cic
bén khong phai 1a van dé méi nhung cAm ¢6 chiing khodn 1a mot van dé mdi
¥a phitc tap hién nay. Trén thuc t€, ngoai cdc c& nhan, cdc chi thé kinh doanh
khéc thi ngan hang 1a mot trong nhitng cht thé quan trong trong quan hé cim

cd chiing khoan.

Qua nghién cifu thuc t€, hién nay trong s6 8 cong ty ching khodn di cé 3
cong ty két hop véi cdc ngan hang, 16 chic i chinh tham gia vdo hoat dong
cim cb cha cic nha ddu tr vdi tu cich 1A beﬁ thd ba giit tai san cAm c6, dé 1
cdc cong Ly: Cong ty ¢ phin ching khodn Bao Viét (théng qua Qu§ ddu tu chia
Téng cong ty bio hiém Viét Nam), Céng ty ching khodn Sai gon (két hop véi
Ngan hang thuong mai K§ thwong, Techcombank va Ngan I—iéng Sai Gon
Thuong Tin, Sacombank) va Cong ty chiing khoin Ngan hang A Chau (ACBS)
(thong qua Ngan hang ACB).
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Trong thdi gian qua, c6 mét bo phan cdc nha ddu wr da sir dung chimg
" khodn vio muyc dich cdm c6 d€ vay tién cta cic t6 chirc tai chinh, tin dung
nham ti€p tuc ddu. tu vao chiing khodn. Cing theo s6 lieu nghién ctru tinh 6i
thti di€m thang 10 nam 2001 (nhiing s6 lieu nay chi cé tinh chat tham khio).
khai ltrqng ching khodn cdm c6 chua duge ban tai cdc t8 chiic nay la: Ree
" 428.350 CP; Sam 348.700 CP; HAP 313.100 CP; TMS 156.610 CP; LAF
) 6.090 CP; SGH 31.900 CP. Néu tinh theo thi gid vao thoi diém cdm c6, 16ng

R - tri gm hromg c6 phi€u nay lén t6i 65,7 ty. déng. Tuy nhién, khi gid cdc chimg

khoan nity ¢6 xu hudng giadm, céc bén nhan cAm cé (1a cdc t8 chic tAi chinh,

Ctin- ding) da ban cé phi€u ra lam tang lugng cung vé chitng khodn trén thi
‘ truong, diéu n.éy dd phan nao khi€n cho gid ctia cdc c6 phi€u ti€p tuc giam,
Mot. trong nhitng nguyén nhan dén t6i viéc cic té chirc tai chinh, tin dung bin
chimg khodn cdm c6 khign 1a do phip luat vé tin dung, ngan hang quy dinh
néu gid cdc loai tai san ma khéch hang dang cam c6 tai ngan hang giam tir

- 20% trd 1én, ngan hang cé quyén bén dé thu héi no.

Bi tim 101 gidi cho hién tugng gia tang cdm c6 chiing khodn trén thi truomg
chiing khodn trong thdi gian qua, c6 thé thdy, mét s& nha ddn t chirng khodn
héw nhir d@ can nguén vén diu tr vi ho di danh gin hét s6 tién diu ur ctia minh
dé ddu wr vdo cic cb phigu. Nhu ciu cdn vén dé ti€p tuc dau tr vao cd phicu
trong danh muc dau tu 1a di€u quan trong cin thiét d6i véi ciac nha ddu tw, boi
trong mét thoi gian dai, gid ching khodn Tién tuc ting ma chua cé dau hic¢u
xudng. Vi vay, diu tu vio chiing khodn hia hen mang lai nhiéu lgi nhuan cho
bat k¥ ai. Chinh vi 1€ d6, cac nha ddu wr chiing khodn tuén trén con duomg tim
ki€m nguon vén du tu, va cdm cé chiing khodn niém y&t md cdc nha ddu rcéd
duge trong qud trinh mua bédn ching khodn 13 mot gidi phdp kha thi nham tim
ra ngudn vén tam thdi dé ti€p tuc ddu tu theo chién luge cita minh.

Cho dén nay, viéc Trung tam Giao dich Chitng khodn tham gia vido hoat
dong cdm cd ching khodn véi tu cdch 12 ben thit ba cung cip dich vu giir
“chimg khodn cdm c6 1a moét dich vu quan trong trong hoat dong lwu ky chimg
khodn cGa cdc cong ty chiing khodn. CAm c6 chiing khodn 12 mot loai hinh ma
rit nhiéu nha ddu te quan tam tSi vi qua dé, ho cé thé cdm ¢6 s6 chimg khodn
ma ho mua duge dé ¢6 vén ti€p tuc diu tr vio danh muc ddu tu ma ho cho ta
mang lai loi nhuén cho ho véi s6 vén ma hg vay duoc. Do vay, dé quan ly va
van hanh 16t loai hinh dich vy nay cén phai hét siic nd tue trong viee két hop
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gitta cic cdp quan 1§ ciing nhu céc cong ty ching khodn dé theo sit duce
nhiing dlén bi€n cha loai hinh hoat dong nay trén thi truomg, tranh Jdé XAy ra
tinh trang tru’o‘t gi4 lién tuc nhu trong nhiing phién giao dich trong thang 8 nam
2001 vira qua va qua dé6 s& gép phén 1am én dinh hoat dong ciia thi truedomg.

C6 thé mot s& van dé néi len cha hoat dong cdm ¢6 chitng khodn trong theéi

gian qua & mot s6 diém sau:

* Nghiép vu cdm c6 ching khodn da tac ra mot sy canh tranh gitta cdc

"tlﬂnh vién luu ky. Trong thoi gian qua, moét s3 16n cac nha ddu tu dang luu ky

S ta ‘mot s6 thanh vién lvu ky da chuyén sang hm ky tai cdc thanh vien huu ky

du'm thanh 1ap boi cdc ngan hang thuong mai dé c6 thé cdm c6 chiing kKhodn.

* Quan hé cung cdu m4t can d6i 16n 1am cho gid chiing khodn ting len lien
tuc di hap din mot s6 ngudi tan dung hinh thic cdm c6 chimg khoin dé vay
tlén ddu tu tiép vdo ching khodn.Piéu nay dén dén quan hé cung ciu chiing
khodn thém mat can d6i do chimg khodn di dwra vdo cAm ¢ khong ¢on drere

giao dich trong khi nhu cdu mua chiing khodn lai tang them.

* Khi gid chiing khodn di xudng s& cé rii ro I6n d6i véi bén cim cO bhdi nha
dau (u vira phdi nop thém tién hodc cdm c6 thém ching khoan dé dam bio gia
ri cdm <6 trong hgp déng, vira phai dai phé véi s& chitng khodn diu tur thém
bang von vay. Nhimng thiet hai nay cha nha ddu tu c6 thé 1a nhitng mam mong
bat 6n cho thi trudong chitng khodn. Mat khic, viec céc ngan hang cho vay sé&
* bén thao chu’ng khodn cfin c6 dé thu héi vén vay n€u nha diu tu khong dim

~b¢10 di gidi tri (he chép ciing s& gép phan 1am gid ching khodn gidam manh.
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' IL CAC GIAI PHAP PE PHAT TRIEN VA QUAN LY HOAT PONG CAM €6
CHUNG KHOAN TREN THI TRUONG CHUNG KHOAN VIET NAM
- 1. Giai phap vé khuén khé phap 1y

T Pé quan ly Nha nude d6i v6i hoat dong cdm c6 chitng khoan trén thi truomg

" .omét cdch ¢é higu qua, trde hét cdn tao moi truomg phdp 1y thdng nhat va déng

7 bo. Sav day 1 mot s6 giai phap cu thé d6i véi cdc quy dinh phép luat hién hanh

" "vé hoat dong cAm ¢6 chitng khoén:

1.1. Gidi phdp mang tinh vi mé doi véi hé théng cde van bdn phdp ludt

diéu chinh hoat déng cdm cé chiing khodn:

Trude hét, dé tao mot méi trudng phép 1y thong nhat va déng bo cho hoeat
dong ciim ¢ chimg khodn, mot nhu clu t4t y&€u 1A phadi ban hanh Luat Ching
khodn. Ludt chiing khodn 12 van ban phédp luat chuyén nganh ¢é hiéu hre cao
nhét trong viéc diéu chinh cdc hoat dong lien quan dén chimg khodn vi thi
truomg chitng khodn néi chung ciing nhu diéu chinh hoat dong ciAm c6 ching
khodn ndi rieng. Do d6, viec ban hanh Luat Chitng khodn s& gidi quyét duroc
viin dé xung dot luat véi cde van ban luat c6 lien quan khdc trong linh vue cdm
¢ tai san néi chung nhu B luat Dan sy, Luat cdc t8 chire tin dung. Va mot
nguyén tac chung duge phidp lust cdc nuée va phap luat Viét Nam da thira nhan
(diéu nay dugc thé hién rat rd qua Luat Doanh nghiép 1999) 12 trong triimg
hop c6 xung dét luat xay ra thi van ban luat chuyén nganh s& duge v tién dp
dung so cdc vdi van ban luat chung. Day 1a moét lgi th€ cho co quan quan Iy
Nha nude vé ching khodn va thi truong chiing khodn (Uy ban Chimng khoin
Nha nude) trong viéc dua ra cdc chinh sach diéu chinh d6i véi hoat dong cAm

€06 chimg khoén khi cin thiét dé dam bao su hoat dong tréi chdy cia thi trudmg.

Tuy nhién, viéc ban hanh mdt van ban luat vé chitng khodn cin héi da cic
diéu kién vé khach quan ciing nhu chit quan. Do dé6, trong diéu kién hién nay,
khi ching ta chua ¢é ddy du cic diéu kién dé soan thao v ban hanh Luat
Chimg khodn. ching toi dé nghi cdn stta di ngay Nghi dinh 48/1998/ND-CP
ngdy 11/7/1998 cta Chinh phi vé chiing khodn va thi trudng chitng khodn dé
tao co s& phip Iy cho mdét s6 van dé lien quan dén hoat dong cdm cd chiing
khodan, vi du nhu van dé diang ky giao dich cdm c6 ching khodn (ching toi <&

trinh by k¥ hon vé van dé ndly & phan céc giai phép cu thé).
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Bén canh d6, d6i véi cdc van ban phap luat chung diéu chinh hoat dong ¢fim
¢d (@i sdn 06i chung nhu cdc van ban phdp luat dan sy, cdc van ban phap luit
tin dung, ngan hang, ching (6i dé nghi cin phéi c¢6 nhitng quy dinh huéng dan
cuthé hon dé cdc bén tham gia quan hé cdm c6 thyc hién dé& dang cdc quyén va
nghia vu cua minh, dac biét 1a quyén va gnhia vu ctia ben thi ba giit i san

 dam bdo (tai san cdm o).
L] L ra A" ale Pl ”, - sy ” - r - A
1.2 Gidi phdp cu thé déi véi cdc quy dinh vé xu Iy chitng khodn cam co

L Xuat phét tir mot s6 bat cap trong cdc quy dinh phap luat hien hianh vé viéc

- xir ly-chting khodn cim c6, chdng t6i néu ra sau day mot s6 giai phip sau:
1.2.1.Vé cdc trieong hop xue by cliing khodn cdm c6”

Theo ching (01, cdn cé sy thong nhat gitta cdc quy dinh phap luat dan su.
phap tuat tin dung va phép luat ching khodn trong viéc quy dinh cdc truimg
hop xit Iy (3 sdn bao dam néi chung va ching khodn cdm cd néi rieng, DE dat
duge sy thong nhat pdy, phdp luat vé tin dung va phap luat vé chiing khodn cin
guy dinh b6 sung cdc trudng hgp xit 1y i san bao dam {chning khodn cdm c6)

sau day:

- Bén bdao dam vi pham nghia vu cta minh din dén viéc phai thuc hién
nghia vu trude thai han, nhung van khong thuc hién hodc thuc hién khong ding

nghta vu;

- Phip luat quy dinh tai sdn bdo dam phai duge xir 1y d€ ben bao dam thuce

"hién nghia vu khéc da dén han;

- Beén bio dim 1a doanh nghiép bi Toa an tuyén ba phé san, bi giai thé theo

quyét dinh ctia co quan Nha nudc c¢é thim quyén;
- Cac trudmg hgp khic do céc bén théa thuan hoie phdp luat quy dinh.

1.2.2.Vé nguyén tdc xit Iy chiimg khodn cdm co':

Chiing 16i cho rang céc quy pham phdp luat chuyén nginh (cic quy pham
phip luat vé chiing khodn va thi trudng ching khoédn) cdn dugc sira ddi theo
hudng quy dinh clning khodn cAm c§ duge xir 1y theo phuong thitc do cdc bén

sthoéa thuan, wir trudng hgp phap luat ¢é quy dinh khéc. Trong trudmg hop cic
bén khong théa thuan va phdp ludt ciing khong quy dinh thi bén nhan cim c6

cé quyén yéu ciu ban chimg khodn theo quy dinh ctia phép luat vé giao dich
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cht’rﬁg khodn. Ben canh dé, quyén trye ti€p xir 1y ching khodn cdm c6 hodc ty
" quyén cho bén thit ba x&r ly chitng khoan cAm c6 trong cdc truong hgp do phip
luat quy dinh. ciing cén duge phdp lujt thira nhan, trir trudng hop cdc bén thoa
thuan bén cédm c6 thuc hién viec xir ly chiing khodn cdm cé.

- 1.2.3.Vé phuong thiic xit 1y chiimg khoén cdm co

Tir cdc bét cap va khong théng nhat gifta cac quy dinh phap luat nhir da néu
'uon,g phin 1 chuong nay, ching t6i kién nghi cin sira déi, bd sung phm)’ng thie
- xuiy chiing khodn cdm c¢é nhu sau:

“F2.3.0. Cdn quy dinh cd 3 plutong tinic xit ly ching khodn cdm cd sau:

* Béin chiing khoédn cdm c4;

* Bén nhan cdm cG nhan chinh chimg khodn cAm c6 dé thay th¢ cho vige

bdo dam nghia vu duge bio dam: |

* Bén nhan cdm cd duoe truc ti€p nhan cic khodn tién hoac (ai san ma
‘ ngu’o’l thit ba phai giao cho bén cidm c4.

-Vite quy dinh nhiéu phuong thic xir Iy chiing khodn cAm c6 nhu trén sé
khiac phuc duoc tinh trang khong déng bo trong cdc quy dinh phép luat hién
hanh va quan trong hon 1 giam duge dp luc vé (inh trang bdin ra 6 at, Lhn anh
hudmg dén gid ching khodn, nhat 13 vio thoi di€m gid ching khodn dang giam
trén thi truemg,.

1.2.3.2. D61 véi phrong thiie béan cliing khodn, cin quy dinh theo hicong:

Phip luét chuyen nganh hign hanh quy dinh phurong thiic ban dau gid chiing
khodn d3 cdm c6 nhung do cdc bat cap ma ching t0i da néu trong muc |
chtrong nay, vi vay chiing t6i cho ring dgi v6i phuong thire bin clnmg khoin
dd cdm ¢é cin duge quy dinh theo hudng:

* Di bin chiing khodn (dang luu ky) theo hinh thic no thi cting khong nén
quy dinh phai nit ching chi chitng khodn dang lvu ky mdi duoc thuc hién hdn
dé dam bio quyén loi clia cic bén trong hoat déng cdm cé.

* Nén quy dinh viéc bdn chiing khodn cim cd phai duge thue hién thong
qua san giao dich chit khong thé ban dau gia nhu quy dinh hién hanh.

1.3. Gidi phdp déi véi quy dinh vé co quan ding ky hop déng cdm co
chitng khodn:

Theo chiing t6i, dé thuc hién 6t viec quan Iy Nha nuéc ddi vdi hoat dong
cdm c& chiing khodn, chiing khodn cAm ¢ va viée xir Iy chimg khodn cidm co,

clin quy dinh Trung tam giao dich ching khodn, Si giao dich chimg khodn la
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sco quan dang ky hop déng cdm c6 ching khodn. D€ quy dinh nay thong nhat

v6i cde quy dinh vé dang ky giao dich bao dam hién hanh, cin dua thdm quyén
thuc hién dang ky hop déng cAm c6 ching khodn cha Trung tam giao dich
chihg khodn (S& giao dich chiing khodn) vio vin ban & cdp Nghi dinh cua
Chinh pha vé ching khodn va thi truong chiing khodn.

o 1.4. Gidi phdp d6i véi quy dinh vé co quan gidi quyét tranh chdp co lién

. quan dén chiing khodn:

© Theo chiing t6i, cAn b8 sung céc quy dinh cu thé vé co ché& giai quyeél cic

V--'hdnh dﬁp lien quan dén ching khodn va céc hoat déng kinh doanh ching

_ khoan n6i chung va lién quan dén cdm c8 chitng khodn cling nhu xir 1y chiing

khoa_n cdm c6 néi riéng théng qua Trung tam giao dich ching khodn, d6 1a cic
quy dinh vé cdc van dé sau: _

- Don yéu clu gidi quyét trang chdp va cdc thi tue, trach nhiém cia ca quan
nhan don;
o Ban giai quyét tranh chip: cdc bén cé thé lra chon cac thanh vién trong Bun
gidi quy€t tranh chap theo danh sich do Uy ban Chung khodn Nha nude quy
dinh;
- Thi tuc gidi quyét tranh chép;
- Mittc phi ma céc bén phai chiu;
- Hi¢u luc clia Quyét dinh cita Ban gidi quyét tmnh chép;
- M6t s6 van dé khac.
2. Giai phap vé té chirc, quan 1y hoat dong cam c6 chimg khozin:
2.1. Gidi phdp vé quy trinh cdm cd va gidi tda chiing khodn cdm c6:
Pé khiac phuc nhiing bat cap do viéc khong quin 1y hoat dong cim ca
chiing khodn cia céc nha ddu r hién nay, ching 16i cho ring cin b sung
nhimg quy dinh sau vao quy trinh cdm cé chitng khodn tai Trung tdm giao dich
ching khodn (S¢ giao dich chiing khodn) theo huéng sau:

2.1.1. Dai véi viéc chuyén khodn chimng khodn cdm c6-

Viéc chuyén khoan chitng khodn cm c6 cén duge quy dinh theo quy trinh
nhu sau:

2.1.7.1. Ngay sau khi hoan thanh thit tuc cAm c6 chimg khodn cho nha déu
tu, thanh vién luu ky cha bén cdm c6 phai giti Yéu cdu chuyén khoan chiing
khoan cdm c6 cho Trung tam giao dich chitng khodn (S& giao dich chiing

khodn).
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‘ 2.1.1.2. Can cit vao Yéu cdu chuyén khoan cta bén c4m c6, Trung tAm giao
. dich chiing khoén (8& giao dich chiing khodn) thuc hién chuyén khoan ching
khodn ching khodn cAm c6 tir tai khoan chitng khodn giao dich cha thanh vien
luu“ ky bén cdm 6 sang tai khoan ching khoian cdm c8 ciia thanh vién dé6 va

thong bdo cho céc thanh vién luun ky Hén quan vé viéc ching khodn cdm cd da

.- chuyén sang tai khoan chiing khodn cdm c6.

2.1.2. Bai voi viéc gidi téa chimg khodn cdm cé*
- "t“"l’lleb chiing t6i, viéc giai tdéa ching khodn cdm c6 trong quy trinh cdm cd
‘ "-'.cli'l‘ihg khodn tai Trung tam giao dich chitng khoan (S& giao dich ching khoin)
‘ cﬁn dugce quy dinh theo hudng sau:

Khi giai toa cAm c6, bén nhan ciAm c6 giri Yéu clu gidi tda cAm c6 cho
Trung tadm giao dich chitng khodn (théng qua thanh vién lvu ky n€u bén nhan
cdm o6 khong phai 1a ngan hang thuc hién hoat dong cdm c6 chimg khoin).
. Trung tam giao dich chitng khodn (SO giao dich chimg khoan) thuc hién
chuyén khodn chiing khodn tir thi khodn ching khodn cdm c6 ctia thanh vién
luu ky ben cAm c6 sang tai khoan chiing khodn giao dich clia thanh vién dé va
thong bio cho cac thanh vién Iuu k¥ ¢6 lign quan. ‘

2.1.3. b6t vii nghia vu  bdo cdo hoar dong cdm c6 chimg khodn ciia cdc
thanh vién o ky: )

Pé phuc vu cho viéc quan Iy d6i véi hoat déng cAm c6 chimng khodn, ching
t6i cho ring cn quy dinh vé nghia vu bdo cdo cla cdc thanh vién lvu ky va
nghia vu bdo cdo chia Trung tam giao dich ching khodn vé hoat dong cém cd
chitng khodn nhr sau;

Hang thiang, hing quy va hang nam, thanh vién luu ky phat bdo cdo Uy ban
Ching khodn Nha nuéc, Trung tam giao dich dhiing kho4n (S& giao dich chiing
khodn) vé tinh hinh hoat dong cdm c8 ching khodn trong thing, trong quy va
trong nam.,

Trung tAm giao dich ching khodn cé nghia vu bdo cdo Uy ban Ching
khodn Nha nudce vé tinh hinh cAm cé chitng khodn dugce thuc hién thong qua
Trung tam giao dich chitng khodn trong thang, trong quy va trong nam,

Tuy nhién, cAn xem xét vé ndi dung bdo cdo cha cdc thanh vién luu ky va
cua Trung tam giao dich chiing khodn dé€ tranh théong tin tring lap va dam bdo
su quan 1y Nha nuéc vé van dé nay mot cdch cé hiéu qua.
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2.1.4.Vin dé cdm c6'tai khodn chimg khodn:

. Dé€ tao diéu kien cho bén cAm c6 thuc hién viéc giad dich cdc ching khodn

dang duge cAm c6 ma vin dam bio duoc gid tri tai sdn cAm c6 d€ ddm bao thue
hién nghia vy dan sy hay dam bao mét khoan vay tai cac t8 chic tin dung ciing

nhyr dé han ch€ dén mitc t6i da cdc roi ro vé gid d6i v3i cdc ching khodn dang

- cim c6, chting t6i cho ring cdc co quan quan Iy Nha nuéc vé chimng khodn va
-l.t".thd tremg chiing khodn cén nghién ciu quy trinh quan 1y ching khodn cdm c6
Ilnén hanh clia Tlung tam giao dich chting khosn (S& giao dich chitng khodn)
X _,Jde stra déi, b8 sung theo huéng tao diéu kién cho cdc beén thyc hién cdm c6

" khéng chi déi véi mot loai chitng khoan nao dé ma d6i véi mot tai khodn dic

biét va tdt ca cdc loai chiing khodn cé trong tai khoan dé. Tai khoan dic biét
nay khéng nhat thi€t phai bao gém cic chiing khodn c6 dinh b&i vi céc ly do
sau:

&

~* Céc logi chiing khoan thay the hay b8 sung cho céc chiing khodn ban ddu

‘trong tai khoan dac biet nay ciing nhu tat cd s6 Igi tic thu dugc tir cic chimg

khodn nay déu dugce tinh vao tai san cim c6;

*-Chu tai khodn cm c6 cé thé tién hanh diu tu va thay déi s6 hugng va
ching loai ching khoan cé trong tai khodan dic biét cta minh néu duge bén
nhan cim c8 déng y mién 1a phai dam bao tdng gid tri céc ching khodn cé
trong tai khoan dic biét dé luén & miic do hai bén thoa thuan dé dam bio nghia
vu dan su hay khoan vay tai cdc 8 chiic tin dung.

Viéc thuc hién quy trinh d6i véi cdm c6 mot tai khoan dic biét ndy cé thé duge
quy dinh theo hudng:

* Chuyén khoan céc loai ching khodn cdm c6 khdc nhau vao mot 1ai khoan
ddc biet dugc mé duéi tén ngudi s& hitu chiing khodn cdm c6 va do meét trung
gian hop phép quan 1y (trung gian d6 6 thé 12 céc thanh vign u ky);

* Lap mot ban théng bdo ¢ chit ky cia nguoi s& hitu tdi khoan (bén cim
c6) d€ cic bén cé co s& thuc hien viec cAm c6 va bio vé viéc cAm c6 trude bén
thit ba. Ban thong bdo nay phai cé ddy da céc n¢i dung nhu s6 tién cho vay
hodc nghia vu phai thyc hién cin duge dam bdo, cdc loai chitng khoén c6 trong
tai khodn dac biét, téng gis tri céc loai chitng khodn hién cé trong tai khoan
(chinh Ia gid tri tai khodn cAm c6 d€ dam bao viéc thyc hi¢n nghia vu dan su

néi chung hdy nghia vu tra ng cho 8 chiic tin dungf
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* Chuyén giao gidy ching nhan cdm c6 i khoan: gisy chiing nhan nay do

‘ " bén nhan cdm cd hodc bén thit ba giit tai san cAm c6 nam giit. Gidy chting nhan

cm c& (ai khoan phai gdm ban kiém ké céc chimg kho4n cé trong tai khoan v
dng s6 tién ghi trong tai khoan vao ngay cllluyén giao. Chiing ta cé thé hinh
“dung gidy ching nhan cdm c@ tai khoan niy nhr mot ban ding ky hgp déng
cdm c6 chiing khodn clia cdc bén trong quan hé cdm c6 véi co quan quan 1y
Nha nuée vé giao dicia bao dam.

- -.2.2. Ndng cao ndng luc qudn 1y, trinh d¢ chuyén mon nghiép vu cho cdc cdn b

y 'q_ua’n ly:

- Mot trong nhiing y€u t6 dem lai hieu qua cho viéc quan 1y Nha nudc d6i véi
hoat dong cdm c6 ching khodn hién nay 12 nang luc quan 1y va trinh do chuyén
moén nghiép vu ciita cdc cédn bo quan 1y. Chinh vi vay, cn c6 chi€n lvoc dao tao
tdng thé va chuong trinh dao tao cu thé cho céc cén bo 1am viéc trong nganh
cliiing khodn. Pac biét 1a dao tao vé phép luat lién quan dé€n cdm c6 tai san néi
chung, phap luat vé huu ky chimg khoén.

2.3. Tao co s& vdt chdt k§ thudt hién dai cho bé phdn luu ky cia thanh
v;én Iuwu ky va cia Trung tam giao dich chiing khodn:

D€ c6 thé thuc hien duge sy d6i méi trong quy trinh cAm c6 ching kho4n
‘ hién hanh, ching toi cho ring tru6c hét cdn x4y dung co s& vat chat ky thuat
cho b¢ phan luu ky cua céc thanh vién luu ky vi cba Trung tam giao dich
chimg khodn. Cu thé 1ar

3.2.1. Can md rong dién tich kho luu giit chiing khodn dé cé thé thyc hién
leu ky tap trung cdc ching khodn khong niém yét trén th1 truomg giao dich tap
trung hién nay, qua d6 cic co quan quan 1y Nha nuéc cé thé quan 1y céc hoat
dong lién quan dén mang chimg khodn nay, k€ ca hoat dong cim c6;

3.2.2. Tang thém s6 may tinh cho Phong huu ky-thanh todn b trir va dang
ky chitng khodn;

3.3.3. Céi tao phdn mém luu ky tai bo phan lwu ky chiing khoin ciia céc
thanh vién luu ky va tai Phong Iuu ky Trung tam giao dich chiing khoé4n.

WA RRR
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Toém lai, .véi hai chuong noi dung ctia dé tai “Mér s¢ kish nghi nhdm trién
khai va phet trién nghiép vu cdm & chitmg khodn trén thi trieomg chimg khodn
“Viér nam”, nhém trién khai dé tai d3 dua ra dugc mot s6 nhitng nhan dinh khéi
_quét vé hoat dong cdm c6 chiing khoén n6i chung, kinh nghiém hoat dong cdm
<6 ching khodn tai thi trudng chiing khodn ot s6 quéc gia tieu biéu, c6 y
. "ﬁg‘lﬁa thié€t thuc cho su van dung vao th.i trudmg ching khodn Viet nam. Ben
: canh d6, théng qua cong tic thu thap va phan tich cdc s6 liéu c6 litn quan t6i
tir;h hinh hoat déng thuc t&€ cia thi trudmg ching kho4n Viét nam trong hon
mot nam qua, nhitng dién bién vé hoat dong cdm c6 ching khoén c6 anh huémg
I6n t6i chiéu huéng bien dong ctia thj trudmg ching khodn trong thoi gian gin
day, c6 thé néi, dé wi da phén nao thanh cong trong viéc gidp cho nguodi doc
- néi chung va nhitng ngudi 1am cOng tdc quan ly néi rieng nhan thiéc duge tdm
quan trong clia nghiep v cdm c6 chiing kho4n trong téng thé hoat déng chung
cla _ca thj‘ trudng. Pac biét, dua trén co s& nhiing nghién ciu tir 1y luan dén
thuc ti€n vé kinh nghi¢m quan 1y hoat dong cdm c& cha mot s6 qudc gia,
nhitng phan tich vé thuc trang hoat dong clm c6 néi trén, dé tii da duge nang
Ién mot bude 12 dua ra cdc dé xust cu thé, g6p phdn vao viec cling c6 va ph4t
trién nghiép vu cdm c6 chitng khodn trén thj trudng chiing khodn. bay cé thé
“coi 1a mét déng gép hét sic c6 y nghia trong viéc hoan thién thi truding ching
khosn cdn hét sitc non tré ciia Viét nam, nhat 13 trong giai doan hién nay, ‘
nhitng bi€n dong 16n cia thi trudng chiing khoén lai bi chi phéi b&i céc giao
dich ctta ching khodn cm c6 va kinh nghiém thuc hién ciing nhu heé théng
phép 1y cha Viet nam vé linh vurc ndy con nhiéu han ché,

Mic d vay, ciing phai thita nhan, cAm c6 ching khoan 1a mot van dé rong
va phirc tap bdi méi lign h¢ kha chat ché céa hoat dong ndy véi cic hoat dong
khdc da vugt ra khoi pham vi ctia linh vye ching khoén, tir d6 nhitng quy pham -
phép luat diéu chinh vé hoat déng cim c6 ching khodn ciing khong chi bé hep
trong mot nganh, mét linh vire nhét dinh. Vi vay, céc vin dé dugce dé cap téi
trong dé tii cé phdn con mang nang tinh Iy thuyét, s6 liéu chiing minh chua
dugc cap nhat va ddy do, moét s6 gidi phdp dua ra chwa ¢4 tinh dinh h!.r(’fﬁg,
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chua.thl,fc sy cu thé. Nhan thitc duge diéu ndy, nhém tri€n khai dé i d3 het
" stic c§ gang trong c6ng téc tim ki€m, nghién cifu, nhim dua dugc nhitng van dé

co tinh ly l'ua'n vao thuc tién hoat dong hién pay, tuy nhién, do kha nang han
ché€, nhitng khé khan trong cong tdc thu thap tai lidu va gidi han vé thoi gian

- ma dé t2i khong thé khang c6 nhiing thigu s6t.

Chinh vi vdy, nhém trién khai dé tai thuc su mong mudn cé su chia sé vi

- ‘:_ . cam thong cua céc thanh vien hoi déng khoa hoc vaA ban doc. Chic chan ring,
“Vnhtfng ¥ kién déng 86p quy bdu cia moi ngudi, dé tai khoa hoc s& ducfc hoan

: "."_thlen hon nifa, gép phin nhét dinh vao su nghiép phét trién chung clia nginh
- chiing khodn Viét nam trong tuong lai./.
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- DANH MUC TAI LIEU THAM KHAO

1. He thﬁn_g céc vin ban phép luat vé ching khodn va thi trudmg chiing khodn
2. He théng cdc van ban phdp luat vé céc t6 chiic tin dung - ngn hang

"3, Ciic quy dinh phép luat vé giao dich bio ddm

-

% 4, Tapchi cht’tﬂg khodn

s Luat doanh nghiép

T\

. -6. ‘[;_ll‘al dan su .

7. Bao ngin hang

8. Thoi bio kinh t¢

~ 9. Hand book of KSD

10. Handbook of TSCD -

1. Regulation on pledging in NSDL
12. Custody in Asian Market

13. Taij liéu tham khéo ctia JOSCO vé Iuu ky, cAm c6, chuyén nhugng.
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