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QIAI Q U m PHA SAN TO CHDC TIN DUNG 
JflNH NGHIEM QUfe TE VA BAI HOC CHO Vl t t NAM 

CAO DANG VINH 

1. Sir can thiet ciia viec ap diing nhflng quy 
djnh dac thu trong viec giai quyet pha san td 
chflc tin diing 

Phap luat phd san cd vj tri quan trgng trong 
linh vuc phap luat kinh te, la bg phan quan trgng 
khong the thidu trong co che kinh te thj trudng, 
do dd, hoan thien phdp kinh te khdng thd' khong 
hoan thien phap luat pha san. Td chflc tin diing 
vdi tu each la mgt loai doanh nghidp kinh doanh, 
trong qua trinh boat dgng ciia minh cflng cd the 
bj thua Id, lam vao tinh trang mat kha nang 
thanh toan thi cung phai thudc ddi tugng bj dp 
dung thil tuc pha san nhdm bdo vd quyen va lgi 
Ich hgp phdp ciia td chflc tin dung cung nhu ciia 
cac chil ng, con ng cua td chflc tin dung. Tuy 
nhidn, theo khuydn cao cua Ngan hang The gidi 
(WB) thi "ddi vdi cdc nganh khac, ndu mgt cong 
ty boat dgng khong hidu qua thi phai pha san, 
nhung vdi Nganh Ngan hang thi vide pha san la 
didu khd cd thd chap nhan dugc, vi nd tao ra hidu 
ung he thd'ng, gay ra nhflng tac dgng khd ludng" 
... "Quy djnh ve thii tuc pha san phai ap dung ddi 
vdi tai ca cac chii the, vdi ngoai trfl khdng dp 
dung ddi vdi cdc td chflc tai chinh, tien td va cac 
cong ty bao hiem. Ddi vdi cac td chflc nay thi 
can cd thii tiic dac bidt (thit tiic khdn cdp) dd dp 
dung khi lam vao tinh trang mat kha nang thanh 
toan, ndu khong giai quydi dugc thi mdi dp dting 
thil tiic pha san chung"'. 

Theo hudng ddn ciia UNCITRAL thi vide pha 
san to chflc tin dung lam vao tinh trang mat kha 
nang thanh todn cung cdn dugc quy djnh dac 
bidt so vdi vide phd san cac loai hinh doanh 
nghidp thong thudng. Vide cdn thidi cd quy djnh 
xfl ly dac thu ddi vdi td chflc tin diing lam vao 
tinh trang phd san cd thd' dugc ly giai bdi chinh 
nhung ydu td dac thu trong hoat ddng cua cac t6 
chflc tin diing nhu sau: 

1.1. Xudt phdt ta vai trd quan trgng ciia cdc 
td chdc tin dung trong viec duy tri su on dinh 
vd phdt trien cua nen tdi chinh qudc gia 

Thj trudng tai chinh, trong dd cd thj trudng 
tin diing la "mach mdu" cho su sdng cua ndn 
kinh td' cua bat ky qudc gia nao. Mdt qudc gia 
mudn phdt tridn thi khdng the khong phat trien 
thj trudng tin diing, mgt kdnh huy dgng vdn 
nhanh chdng va cd hidu qua. Trong co cau thj 
trudng tai chinh, thj trudng tin diing giu mdt vai 
trd dac biet quan trgng; thj trudng tin dung cd y 
nghia quydi djnh ddi vdi vide huy ddng va phan 
bd cdc ngudn vdn nhan rdi mgt each tidi kidm va 
hidu qua. Didu nay cd thd thay rd thdng qua 
hang loat cdc boat dgng quan trgng cua ngan 
hang va cac td chflc tin dung nhu hoat ddng cdp 
tin dung, djch vti thanh toan, djch vu chuydn 
tien... Thj trudng tin dung phdt trien va lanh 
manh la mgt nhan td can thiei dam bao sir an 
toan cua cdc djnh che tai chinh, cflng nhu sii on 
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djnh va phat tridn cua ndn kinh te. Ndn kinh te 
cang phat tridn, cang cdn cd mdt thj trudng thj 
trudng tin dung hoan chinh, hidn dai va an toan. 
Theo ddnh gia ciia Ngan hang The gidi thi "ndn 
kinh td' se khdng thd' boat dgng mgt each binh 
thudng ndu khong cd mgt he thd'ng ngan hang 
hidu qua, ddng vai trd cdu ndi giua ngudn du tru 
cua xa hdi vdi boat dgng ddu tu va cung cdp 
nhung djch vu tai chinh thidi ydu khac cho Nha 
nudc va xa hgi"2. 

Tinh chdt dac thu cua cac td chflc tin dung so 
vdi cac loai hinh kinh doanh khac, dd la vide cac 
td chflc tin dung thuc hien vide kinh doanh tien 
td, ma tien td la mgt loai hang hoa dac bidt. Do 
cd thi tdc dgng ddn nhieu bie'n sd kinh te cd y 
nghla ddi vdi sir lanh manh, dn djnh va phat trien 
cua mgt qud'c gia nhu lai sudt, lam phat va cac 
chi sd kinh td' khac, ndn tidn td trd ndn dac bidt 
quan trgng. Tien td la mdt khau ciia qua trinh tai 
san xuat, nd cd tac dgng tich circ ddn qua trinh 
tai san xudt. Tuy nhidn, sir bidn dgng bat thudng 
ciia nd cd the' lam khuynh dao cac boat dgng ddi 
sdng kinh te, xa hgi ... va vi the nd cd thd lam 
anh hudng tdi sir phdn thjnh hoac suy vong ciia 
chinh qudc gia dd. Sir dac thii nay cd thd cho ta 
khdng djnh rdng: Tuydn bd pha san ddi vdi 
doanh nghidp da la vide khd thi vdi mgt td chflc 
tin dung, vide nay khd gdp nhidu Idn .̂ 

He thd'ng td chflc tin dung cung la noi tap 
trung, tich tii ngudn vdn ciia cac qudc gia, vi 
vay, he thdng td chflc tin dung bj sup dd cung cd 
nghla la ndn kinh te ciia qudc gia dd bj sup dd 
theo, dd la dieu ma khong qud'c gia nao mong 
mudn. "6 hdu hdi cac qudc gia, xu hudng tap 
trung hoa trong linh vuc ngan hang vdn tidp tuc 
gia tang. Theo nhu phan hdi cua 34 qudc gia, 5 
qudc gia cd ty Id tai san tap trung trong 5 ngan 
hang Idn nhdt la 93%, trong khi ty Id nay tai 25 

qudc gia khac la hon 30%"''. Chinh vi vay, khi td 
chflc tin dting, dac bidt la cac ngan hang Idn, lam 
vao tinh trang pha san thi ydu cau dat ra la phai 
cflu van vdi nd luc tdi da cd the, khong de su sup 
dd ciia mgt td chflc tin dung keo theo sir sup dd 
ciia he thdng td chflc tin dung dang boat dgng, 
anh hudng ddn ndn tai chinh qudc gia. 

1.2. Xudt phdt tit tinh chdt riii ro cao trong 
hogt dgng cua cdc td chdc tin dung 

Kinh doanh vdn mang ti'nh riii ro nhung kinh 
doanh ngan hang la mgt boat dgng kinh te cd 
nhidu riii ro hon cac boat dgng kinh td khac do 
ban chai ciia nghidp vu ngan hang la trung gian 
tin dung, tflc la di vay dd cho vay. To chflc tin 
dung boat dgng vdi tu each la mgt td chflc trung 
gian tai chinh trong ndn kinh te, chii ydu dua vao 
uy tin ciia minh de huy dgng vdn tfl khu virc thfla 
vdn de cap tin dung cho khu vuc cd nhu cdu vd 
vdn (sfl dung ngudn vdn di vay dd' cho vay). 
Khac vdi cac doanh nghidp sang tao ra hang hoa 
bun hinh nhu liia, gao, xe may, oto..., sdn phdm 
ciia mgt td chflc tin dung la nhung djch vu, boat 
dgng theo phuong cham "di vay dd' cho vay" vdi 
loai hang hoa tien td, boat dgng td chflc tin dung 
dugc djnh nghia la boat dgng kinh doanh tidn td. 
Trong qua trinh boat dgng kinh doanh, muc tidu 
Idn nhai cua cac td chflc tin dung la lgi nhuan. 
Dd dat dugc lgi nhuan cao, cac td chflc tin diing 
thudng lay vdn huy dgng (tai san ng) ngdn ban 
de ddu tu vao tai san cd dai ban hon nhdm lgi 
dung chdnh lech lai sudt trong khung lai sudt luy 
tidn theo thdi gian. 

To chflc tin dung ddng vai trd la trung gian, 
cdu ndi giua mgt bdn cd vdn tam thdi du thfla va 
mgt bdn cdn vdn cho nhu cau boat dgng san 
xudt, kinh doanh hoac tieu diing. Bat ky luc nao 
thi td chflc tin dung cung chi du tru mgt mdt 
lugng tidn rdt nhd so voi tdng so tidn ma khach 
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hang da giri. Dac thii cua tidn gfli la khdng cd ky 
ban (cho du dd la tidn gfli 12 thang, 2 nam... 
nhung khdch hang vdn cd du co hgi dd' riit tien 
trude so vdi thdi ban gfli tidn), nhung ngugc lai, 
bai ky mdt khoan vay nao cflng cd ky ban. Dieu 
dd ed nghla la, ngudi gfli tien thi bat ky luc nao 
cung cd the riit tien gfli tfl td chflc tin diing, song 
tien ciia hg dang dugc ngudi khdc sfl diing va td 
chflc tin dung lai khong the mud'n thu hdi vd bat 
ky luc nao cung dugc. Mau thudn giua mgt ben 
la nhu cdu rut tien, mdt bdn la lugng dir tru nhd 
be tai td chflc tin dung luon cd kha nang tao ra 
tran cudng phong, ndu td chflc tin dting thie'u 
nhung bidn phdp phdng thu. 

"Vdi vai trd truyen thd'ng cua minh la cdu ndi 
giua nhu cdu gfli tidn ngdn ban va nhu cdu vay 
trung va dai ban, cac ngan hang ludn dd bj tdn 
thuong bdi bat ky su mat Idng tin ciia ngudi gfli 
tidn vao kha nang tai chinh, gay ra sy thao chay 
khdi ngan hang. Ndu mgt ngan hang khong the 
dap flng dugc nhu cdu rut tidn hoac ddi tien, 
cong chung cflng se mdt Idng tin vao ca cac ngan 
hang khac"-''. 

Nhu vay, cd thd ndi, trong hoat dgng cua 
minh, vide td chflc tin dung di vay ngdn ban de 
cho vay trung va dai ban chinh la ngudn gdc 
then chdt cua riii ro kha nang tra ng cua td chflc 
tin diing. Mgt ngan hang dung vdn vay ciia 
nhflng ngudi chii ng ciia minh (nhung ngudi gfli 
tidn vao ngan hang) dem cho vay ma khong thu 
hdi dugc ng, thi se khdng cd tidn tra cho khach 
hang ddn rut vdn, se mat tin nhidm ngan hang, 
hg ddn rut vdn hang loat va khdng tidp tuc gfli 
tidn nfla thi ngan hang se thidu hoac khong cdn 
vdn kinh doanh, ddn den nguy co pha san, nhung 
cang cho vay nhieu, rui ro cang Idn. Thong 
thudng, ly do thoi thiic nhflng ngudi giri tidn dd 
xo ddn rut tien la vide mat long tin vao kha nang 

thanh todn ciia td chflc tin dung va lo Idng cho 
tai san ciia minh gfli d dd. 

Do tinh chai hoat ddng hang ngay, td chflc tin 
diing ludn dflng trude hidm hoa ve mdt kha nang 
chi tra khi bj mat uy tin vdi cac chu ng cua minh. 
Vdi tinh lidn kdi nay, niem tin cua ngudi gfli tien 
vao mdt td chflc tin dting nhat dinh bj lung lay 
cd thd ddn ddn sir dd vo niem tin cua cdng chiing 
vao he thd'ng td chflc tin diing. Bdt ky mdt sy 
bidn ddng bdt thudng nao tfl td chflc va hoat 
ddng cua td chflc tin dung cflng rai dd gay ra cho 
ngudi giri tien tam ly bat an, tfl dd ddn tdi tinh 
trang sg hai va thao chay la nguydn nhan ddn 
ddn dd vo cua td chflc tin dung. Chinh dac didm 
nay cho ta thdm mdt ly do tfl chdi xdp cdc to 
chflc tin dung chung vdi cac doanh nghidp khac 
khi giai quydt pha san. 

1.3. Xudt phdt tic su dnh hudng cua viec phd 
sdn to chile tin dung ddi vdi he thdng tdi chinh 
qudc gia 

Hoat ddng cua td chflc tin dung la hoat ddng 
mang tinh he thd'ng cflng la mdt dac diem dd' cho 
tha'y sy cdn thidi phai cd co chd' xfl ly dac thu khi 
giai quydi pha san td chflc tin dung. Ndu nhu 
boat ddng thanh todn la vide ridng cua mdi 
doanh nghidp thi ddi vdi td chflc tin dung nd 
luon mang tinh he thd'ng. Trong he thdng dd, 
mdi td chflc tin dung chi la mdt mdt xich nhd be 
va sy dd vd ciia mdt td chflc tin dung nao dd se 
dd keo theo sy dd vd cua cdc td chflc tin dung 
khac. Vi vay, vide pha san td chflc tin dung cd 
anh hudng sau rgng ddn ddi sdng kinh te xa hdi, 
tdc dgng tryc tidp ddn an ninh kinh te va dn djnh 
ddi sdng xa hdi. 

Cac td chflc tin dung, trong dd ndng cdt la 
cac ngan hang thuong mai thyc hidn toan bd cac 
boat dgng kinh doanh ngan hang va cac hoat 
dgng kinh doanh khac cd lidn quan, bao gdm cac 
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hoat ddng kinh doanh tidn td va djch vu ngan 

hang vdi ngi dung thudng xuyen la nhan tidn 

gfli, sfl dung sd tidn nay de cap tin dung va cung 

ung cdc djch vu thanh toan. Cac quan he tin 

dung dugc dya trdn uy tin ciia cac bdn. Khi td 

chflc tin dung lam vao tinh trang mat kha nang 

thanh toan, chi tra cac khoan tidn gfli cho ngudi 

gfli tidn (du la mdt khd nang thanh toan ngi bg 

hay mdt khd nang thanh toan cua toan bg ngan 

hang) thi uy tin cua cflng nhu vj the cua td chflc 

tin dung trdn thj trudng bi giam siit, va he qua la 

khach hang ddn riit tidn d at, lam trdm trgng 

thdm tinh trang mdt khd nang thanh toan cua td 

chflc tin dung. Nhu vay, hau qua cua vide bj mat 

kha nang thanh toan khong phai chi xay ra ddi 

vdi td chflc tin dung dd ma nd thudng keo theo 

sy rut tidn d at ciia khach hang tai nhieu td chflc 

tin dung khac. 

Tai mdt thdi diem nhdt djnh, mgt td chflc tin 

dung thudng khong giu nhidu tien mat va khong 

the lap tflc thu hdi cac khoan cho vay ciia minh, 

ndn khi ngudi gfli tien dd xo ddn rut tidn thi td 

chflc nay trd ndn mdt kha nang thanh toan thyc 

sy va thudng phai ngflng giao djch, tham chi cd 

thi phai tuydn bd pha san. Do tflng td chflc tin 

dung cd chflc nang quan trgng trong vide tao ra 

ngudn vdn va tham gia vao he thd'ng thanh toan, 

sy anh hudng tfl chdt lugng boat dgng ciia mdi td 

chflc tin dung khong chi trong pham vi cua td 

chflc tin dung dd ma cdn tac dgng ddn cac td 

chflc tin dung khac va cd he thdng tai chinh -

tiln td. 

"Sy thai bai cua mdt ngan hang cd thd' anh 

hudng ddn sy dn djnh tai chinh ciia cac thidi che 

tai chinh khac, ke ca cdc ngan hang la ddi tac 

cua ngan hang dd. Sy thai bai ciia ngan hang 

tham chi cdn lam suy ydu boat dgng cua thj 

trudng tai chinh va he thdng thanh toan va giao 

dich bao dam. Vi vay, sy anh hudng lan truyen 

ciia ngan hang va su mat Idng tin ciia cong 

chiing cd thd' ddn ddn sy dd vo nhanh chdng ciia 

cac ngan hang khac dang boat dgng lanh manh, 

cudi ciing ddn de'n su dd va cua ca he thdng ngan 

hang. Ngoai ra, khd cd thd ngan ngua sy khiing 

hoang ngan hang trong pham vi bien gidi qudc 

gia noi da xay ra khiing hoang. Didu nay xudt 

phat tfl sy phat tridn quan he kinh doanh gifla 

cac ngan hang d cac qudc gia khac nhau, sy 

khiing hoang ngan hang d mgt qudc gia cd thd' 

gay ra sy khiing hoang tai chinh d qudc gia 

khac"6. 

Nhu vay, cd thd' ndi, tac dgng ciia su dd vo td 

chflc tin dung khac vdi sy dd vo cua mgt doanh 

nghidp thgng thudng, vide pha san ciia mgt td 

chflc tin dung ndu khgng dugc quan ly chat che 

se cd anh hudng nghiem trgng den he thdng td 

chflc tin dung va he thdng tai chinh tien td cua 

mgt qudc gia. Didu nay cd the gay ra nhflng 

hoang loan d ngudi gfli tidn ddn tdi cac bdt dn vd 

trat ty chdng ban nhu tan cong, dap pha co sd 

giao djch ciia td chuc tin dung. Chung ta hdn 

khong the qudn sy kidn khiing hoang tai chinh 

cudi thap ky 90 d Chau A da lam cho ndn kinh 

te nhieu nudc (Nhat Ban, Han Qudc, Hdng 

Kong, Trung Qudc, Thai Lan, Philippines, 

Malaysia, Singapore, Indonesia, An Dg, 

Pakistan, Dai Loan), lam vao suy thoai trdm 

trgng. Hay sy dd vd cua he thdng hgp tac xa tin 

dung lam thai thoat hon 2.000 ty ddng vao cudi 

thap ky 80 ddu thap ky 90 ciia the ky XX d Viet 

Nam la mgt minh chung. Nhieu hgp tac xa tin 

dung bj pha san, ngudi dflng dau cac hgp tac xa 

tin dung bd trdn, nhieu ngudi gfli tien da tap 

trung trude tru sd cac co quan Dang, Chinh phu 

ddi ng gay mdt dn djnh xa hgi, lam giam Idng tin 

cua nhan dan vao chinh sach tai chinh ngan hang 
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cua Dang va Nha nudc, nhieu ngudi phdi lam 
vao canh vao tu ra tgi mgt each oan flc, nhidu ke 
lgi dung true lgi bat chinh ma khdng dugc xfl ly 
mdt each nghidm minh ... 

Chinh vi vay, vide xfl ly pha san td chflc tin 
dyng cdn cd nhflng quy djnh hudng ddn rdt than 
trgng va ky cdng. Dd' ban chd' sy tac dgng cua 
phd san td chflc tin dyng ddi vdi he thdng tdi 
chinh tien td thi tao cho td chflc tin dung mgt 
khoang thdi gian nhdt djnh dugc bao vd khdi cdc 
chil ng de tim kidm cac phuong an phuc hdi kinh 
doanh. Tuy nhidn, trong trudng hgp td chflc tin 
dung da d vao tinh trang khdng thd' cflu van dugc 
thi vide phd sdn cdn phai dugc tidn hanh mgt 
each dut didm va nhanh chdng, khong day dua 
keo dai de ban chd' sy dnh hudng ddi vdi he 
thd'ng td chflc tin dung ndi ridng va he thd'ng tai 
chinh tidn td ndi chung. Dieu nay dat ra vdn dd 
can phai cd nhung quy djnh dac thu cho vide dp 
dung thil tuc phd sdn ddi vdi cdc td chflc tin 
dung. 

1.4. Xudt phdt tit tinh chdt ddc thu trong 
nghiep vu thanh todn cua cdc td chdc tin dung 

Ddi vdi cac td chflc tin dung, trong nhieu 
trudng hgp, vide mat kha nang chi tra khong 
ddng nghia vdi vide mdt kha nang thanh toan. 
Trong hdu hei cac linh vyc kinh doanh, khong 
bao gid doanh nghiep cd mgt lugng tidn dii Idn 
de bao dam thanh todn ngay cho toan bg cac 
khoan ng. Tuy nhidn, cac doanh nghidp thong 
thudng cd thd' bidi dugc khi nao thi cac khoan ng 
ddn ban thanh toan va tfl dd lap ke hoach chuan 
bj. Tuy nhidn, ddi vdi td chflc tin dung thi boat 
dgng chinh la nhan tidn giri dd cho vay, va cang 
cho vay nhieu thi td chflc tin dung cang cd kha 
nang thu lgi dugc nhidu va ngugc lai. 

De duy tri khd nang thanh todn, mdt mat td 
chflc phai dam bao toan bd gia trj tai san cd phai 

Idn hon cac khoan ng phai thanh todn d mgi thdi 
didm. Ndu trong kinh doanh vdn cho vay khdng 
cd kha nang thu hdi va Id se lam cho gid trj tai 
san cd xudng thap hon tdi san ng va nhu vay se 
ddn ddn td chflc tin dung mat kha nang thanh 
todn. The nhung, ndu xet ve khdi lugng tai san 
cd du trang trdi tdi san ng thi cflng chua du dl 
ndi Idn kha nang thanh toan cua td chflc tin 
dung, ma cdn phai tinh den thanh khoan tflc la 
cac tai san cd kha nang chuyen thanh tidn ngay 
vdi khdi lugng du de ddp ung nhu cdu rut tien 
mat hoac nhflng nhu cdu vay mugn chinh ddng 
cua cac ngan hang than thudc, ddng thdi vdn giu 
dugc ti Id dy tru phap dinh. Nhu vay, cd the' xay 
ra mgt td chflc tin dyng cd du kha nang thanh 
toan nhung lai thidu thanh khoan dd' trang trai 
cdc ng tflc thdi, cflng coi nhu td chflc tin dung dd 
thidu kha nang thanh todn va cd nguy co ddn de'n 
phd sdn. 

Khac vdi cac doanh nghidp thdng thudng, td 
chflc tin dung khong the tfl chdi vide thanh toan 
cho cac chu ng bdt ky khi nao cd ydu cdu cho du 
cdc khoan ng chua ddn han theo nhu thoa thuan 
ban ddu (ngudi gfli tien rut tidn trude thdi ban). 
Vd nguydn tdc, td chflc tin dung cflng phai len ke 
hoach thanh toan cho cac khoan ng cua minh 
can cfl vao thdi ban da thoa thuan vdi ngudi gfli 
tien, ddng thdi phai dy tru mdt lugng tien mat 
nhdt dinh de ddp flng ydu cdu chi tra cua ngudi 
gfli tidn. Trong trudng hgp xay ra cac sy kidn bdt 
thudng lam mdt nidm tin cua ngudi gfli tidn va 
xay ra tinh trang rut tien do at thi khong mdt td 
chflc tin dung ndo cd du lugng tien mat ngay lap 
tflc ddp ung nhu cdu rut tien eua ngudi gfli tien, 
trong khi kha nang thanh todn cua td chflc tin 
dung dd vdn cd thd' dap flng. Vi vay, vdn dd dat 
ra la co quan cd thdm quyen phai xac djnh dugc 
cdc ddu hidu tren de cd bidn phap canh bdo sdm 
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cho id chflc tin dung. 
Trong nghidp vu ciia td chflc tin dung da xuat 

hidn mdt thuat ngu, ggi la "bank run" la hidn 
tugng nhflng ngudi gfli vao mgt nao dd ddng 
loat ddn rut tidn cua minh ra khdi td chflc dd 
gay ra rdi loan tai chinh cho td chflc tin dung va 
doi khi cho ca . "Bank run" cd kha nang lay lan. 
Nd cd the khien nhung ngudi cho td chflc tin 
dung bj pha san vay cflng bj pha san theo. 
Nhflng td chflc tin dung khac cflng bj va lay khi 
ddt nhidn ngudi gfli tidn cua minh thdy cdnh td 
chflc tin dyng bj "bank run" ma lo Idng vd td 
chflc noi minh gfli tien va voi va di rut tidn cua 
minh ra. Nhieu td chflc tin dung bj "bank run" 
se khidn cho he thd'ng ngan hang bj khiing 
hoang va didu nay lai ddn tdi ca nen kinh td bj 
khung hoang''. 

1.5. Xudt phdt tit tinh chdt dgc thii ve chd 
ng vd con ngi trong hogt dgng cua td chdc tin 
dung 

Mdt dac diem dd nhan thdy trong boat dgng 
kinh doanh cua td chflc tin dung, dd la, td chflc 
tin dung vfla la con ng cua nhidu ddi tugng giri 
tien nhung ddng thdi cung la chu ng Idn nhdt cua 
nhidu ddi tugng vay tien. Cac boat ddng ciia td 
chflc tin dung cflng dugc thyc hidn da dang nhu: 
Nhan tiln gfli, cho vay, thyc hidn dich vu thanh 
toan, chidi khdu thuong phieu va giay td cd gid 
khac, bao lanh, cho thud, tai chinh... Do tinh chdt 
hoat dgng ciia td chflc tin dung, td chflc tin dung 
da trd thanh td chflc nhan tai san bao dam Idn 
nhdt, tai sdn ma td chflc tin dung nhan bdo dam 
cho cac khoan vay cflng da dang vd chiing loai 
dgng san, bat ddng sdn. 

Bdn canh dd, each thflc td chflc va hoat dgng 
ciia td chflc tin dung cung da dang, boat dgng 
cua td chflc tin dung thudng dugc thyc hidn 
trong pham vi toan qud'c, vdi he thd'ng chi nhanh 

dugc phan cdp vdi quydn ty chii kha dgc lap. Tdt 
cd nhflng ydu td trdn lam cho vide xac djnh tai 
sdn va thu hdi tai san ciia td chflc tin dung bj 
tuydn bd pha san la rat phflc tap, ddi hdi phai cd 
nhung quy djnh cu thd, phu hgp. 

2. Kinh nghiem cac nudc trong viec xu ly 
td chflc tin dung lam vao tinh trang mat kha 
nang thanh toan 

Qua nghidn cun cho thdy, hdu hdi cac nudc 
ddu cd quy djnh dac thu danh cho vide giai quydi 
td chflc tin dung lam vao tinh trang mdt khd 
nang thanh toan, tuy nhidn, d mdi nudc thi co sd 
phap luat didu chinh van de nay lai khong gidng 
nhau. Nhin chung, cd thd thdy vide diiu chinh 
phap luat ddi vdi vide giai quydi td chflc tin dung 
lam vao tinh trang pha san d cac nudc dugc xay 
dimg theo 3 xu hudng sau day: 

Thd nhd't, a mgt sd nudc thi cac quy djnh cua 
Luat Pha san khong ap dung cho td chflc tin 
dung; quy djnh nhflng dac thu giai quydi td chflc 
tin dung lam vao tinh trang pha san dugc didu 
chinh trong Luat vd td chflc va hoat ddng cua Td 
chflc tin dung hoac Luat vd Bdo hidm tidn giri. 
Trong mo hinh nay, vide tai co cdu hoac thanh ly 
ddi vdi td chflc tin dung lam vao tinh trang pha 
san duge giao cho co quan giam sat hoac co 
quan bdo hiem tidn gfli thyc hidn. Mo hinh nay 
d mgt sd nudc nhu Hoa Ky, Canada, Italy, 
Norway, Latvia, ... 

Thd hai, ban hanh Luat Pha san ap dung 
chung cho tdt ca cac loai hinh kinh doanh, ke ca 
cac td chflc tin dung lam vao tinh trang phd san, 
ddng thdi, cd nhung quy djnh dac thu danh cho 
vide giai quydi pha san td chflc tin dung. Quy 
djnh dac thu vd giai quydi phd san td chflc tin 
dung cd the ndm trong van ban hudng ddn ridng 
hoac ndm trong van ban phap luat vd boat ddng 
ciia td chflc tin dung tren co sd nhflng nguydn 
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tdc chung ciia Luat Pha san. Md hinh nay la phd 
bidn d mgt sd nudc nhu: Nhat Ban, Trung Qud'c, 
Estonia, Viet Nam, ... 

Thd ba, ban hdnh mdt dao luat rieng ve giai 
quydi pha san td chflc tin dung bdn canh dao luat 
chung ve pha san. Md hinh nay cd the thdy d cdc 
nudc nhu Nga, Armenia, ... 

Tuy nhidn, qua nghidn cifu phap luat cdc 
nudc vd giai quydi pha sdn td chflc tin dung, cd 
the dua ra mgt sd nhan djnh chung sau day: 

Mgt Id: Tinh chdt cita thii tuc gidi quyet phd 
sdn td chifc tin dung a cdc qudc gia Id khdc nhau 

Theo thong Id chung thi thii tuc phd san vdn 
la thil tuc tu phap, do toa an tidn hanh trdn co sd 
ydu cdu ciia chu ng, con ng cflng nhu cac bdn cd 
lidn quan. Tuy nhidn, nghidn cifu phap luat ve 
giai quyei pha san td chflc tin dung d cac nudc 
cho tha'y, khong phai d tdt ca cac nudc, thu tuc 
pha san td chflc tin dung cung Id thu tuc tu phap. 
Lidn quan ddn van de gidi quydi phd san td chflc 
tin dung dugc thyc hidn theo phap luat pha san 
chung hay ap dung cac quy djnh dac bidt theo 
phap luat ve td chflc tin dung ma tinh chat ciia 
thu tuc nay la khac nhau. Khi mgt td chflc tin 
dung lam vao tinh trang mat kha nang thanh 
toan, thil tuc dugc ap dung cd the la mdt thii tuc 
mang tinh chat hanh chinh dugc tidn hanh bdi co 
quan quan ly boat dgng cua td chflc tin dung 
hoac la mgt thii tuc rnang tinh chdt tu phap dugc 
thyc hidn bdi toa an va thudng cd sy hgp tac vdi 
CO quan quan ly boat dgng cua td chflc tin dung. 

Nghien cflu ciia Ngan hang Thd'gidi cflng cho 
tha'y, 0 mgt sd nudc, cac ngan hang lam vao tinh 
trang mat kha nang thanh toan cd the ddng thdi 
thudc ddi tugng ciia thii tuc pha san mang tinh 
chai hanh chinh theo phap luat ngan hang, ddng 
thdi la ddi tugng ciia thit tuc pha san mang tinh 
chai tu phap theo phap luat pha sdn chung 

(Australia, do, Dan Mach, Phap, Ha Lan, Thuy 
Sy). Tuy nhidn, d mdt sd nudc thi ngan hang lam 
vao tinh trang phd san lai chi dugc giai quyei 
theo mdt thu tuc dugc quy djnh bdi mdt van ban 
phdp luat phd san dac biet danh cho cdc td chflc 
tai chinh ngan hang dugc midn trfl khdi thu tuc 
pha san chung va chi chju sy didu chinh ciia thii 
tyc phd san mang tinh chat hanh chinh (Italy, 
Norway, Hoa Ky) hoac chi chju sy didu chinh 
cua thu tuc phd sdn mang tinh chat tu phap 
(Luxembourg). CJ mdt sd nudc khdc, ngan hang 
lam vao tinh trang phd san lai chi chju sy dieu 
ehinh bdi thu tuc pha san mang tinh chdt tu 
phdp, ngan hang dugc midn trfl khdi thu tuc 
mang tinh chdt hanh chinh (Bi, Anh, Dflc). 

Hai Id: Quyen nop dan yeu cdu md thu tuc 
phd sdn td chdc tin dung duc/c quy dinh mgt 
cdch chdt che so vdi cdc logi hinh kinh doanh 
khdc, ddng thdi thda nhdn quyen cua Ngdn hdng 
Trung uang vd td chuc bdo hiem tien gdi trong 
viec nop dan yeu cdu md thii tuc phd sdn to chdc 
tin dung 

Vide ndp don ydu cdu md thu tuc phd san to 
chflc tin dung bj ban chd' bdi nhimg didu kidn 
chat che. Vide nop don ydu cdu md thu tuc pha 
san khong dugc tuy tidn nhu cdc doanh nghidp 
thong thudng ma cd nhflng dieu kidn chat che 
hon. 

Ngan hang Trung uong thudng la co quan cd 
trdch nhidm trong vide xdc dinh mdt td chflc tin 
dung da lam vao tinh trang mdt kha nang thanh 
toan hay chua. Theo kdi qua nghidn ciru cua 
Hiep hdi Bao hiem tien gfli d 34 qudc gia thi: 
"Quydn quydi dinh ddng efla ngan hang hoac 
tuydn bd mat kha nang thanh todn dugc giao cho 
CO quan giam sat ngan hang (19 nudc), Ngan 
hang Trung uong (7 nudc), td chflc Bao hidm 
tidn gfli (3 nudc). Cdc nudc cdn lai thi quydn nay 
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thugc ve he thd'ng toa an"». 
Phap luat vd pha san td chflc tin dung cdc 

qud'c gia trdn the gidi quy dinh rd rang nhflng 
chil the dugc quydn (nghia vu) ngp don ydu cdu 
loa an tuydn bd pha san. Tuy nhidn, dang luu y, 
bdn canh chu ng va con ng cua id chflc tin dung 
thi Ngan hang Trung uong va td chflc Bdo hidm 
tien gfli cdn cd quydn nop don ydu cdu md thu 
tuc pha san ddi vdi td chflc tin dung. Vide ndp 
don cua Ngan hang Trung uong khong phu thugc 
vao vide Ngan hang Trung uong cd phai la chu 
ng cua td chflc lin dung hay khong. Vi du, theo 
Luat ciia Lidn bang Nga, quyen nop don ydu cdu 
tuydn bd pha san id chflc lin dung dugc thyc 
hidn bdi: Td chflc tin dung, cac chit ng (ke ca ca 
nhan gfli tidn, chii tai khoan tai ngan hang), cdc 
CO quan cd thdm quydn hoac bdi Ngan hang 
Trung uong Lidn bang Nga. Cac chu ng va co 
quan cd thdm quydn chi dugc quyen ngp don 
ydu cdu md thu luc pha san sau khi Ngan hang 
Trung uong da rut gidy phep boat dgng cua td 
chflc tin dung. Trong thdi ban 5 ngay kd' tfl ngay 
cgng bd rut gia'y phep boat dOng cua td chflc lin 
dung, Ngan hang Trung uong cd nghia vu ndp 
don ddn Toa an trgng tai ydu cdu luydn bd pha 
san td chflc lin dung. Trong trudng hgp cac id 
chflc tin dung va cac co quan ed thdm quyen ndp 
don ydu cdu tuydn bd pha san thi mdt ban sao hd 
so ydu cdu luydn bd pha san td chflc tin dung se 
dugc giri tdi Ngan hang Trung uong Lidn bang 
Nga9. Hoa Ky cflng cho phep Tap doan Bao 
hid'm tidn gfli tin dung (Federal Deposit 
Insurance Corporation - FDIC) va Uy ban Thanh 
tra lai ehinh cd quydn ydu cdu luydn bd pha san 
cac ngan hang. 

Ba Id: Vai trd can thiep, hS tra manh me ciia 
ca quan qudn ly hogt dgng td chuc tin dung vd 
td chitc Bdo hiem tien gid vdo qud trinh gidi 

quyet phd sdn cdc td chdc dn dung 
Theo kinh nghidm cac nudc, quy dinh vd xfl 

ly id chflc lin dung lam vao tinh trang mat kha 
nang thanh loan can dugc quy djnh mgt each 
loan didn ngay tfl khi cd ddu hidu gap khd khan. 
Cac bidn phap can thiep cua cac co quan giam 
sat an loan boat dgng cua ciia id chflc tin dung 
cdn phai dugc tidn hanh sdm nhdm cd gdng ddn 
mflc tdi da vide phuc hdi boat dgng cua td chflc 
tin dung. Pha san chi la giai phap cudi cung khi 
khong cdn lya chgn nao khac; vide md thii tuc 
pha sdn chi ap dung khi khong cdn each cun van 
ma chi cd the thanh ly tai sdn cua td chflc tin 
dung. 

Chinh vi vay, phap luat cac nudc quy djnh vai 
trd can thiep manh me ciia Ngan hang Trung 
uong la CO quan quan ly ngan hang, id chflc tin 
dung trong vide giam sat kha nang thanh loan ng 
cua cac id chflc tin dung, cung nhu trong vide ap 
dung cac bidn phap khgi phuc kha nang thanh 
loan ng cua cac td chflc lin dung gap khd khan. 
De ngan ngfla "bank run", thi bidn phap co ban 
la giam sat chat che va tang eudng sy dn djnh 
cua cac id chflc lin dung, chdng ban nhu quy 
djnh mflc dy tru lien mat ddi vdi cac td chflc nay. 
Tuy nhidn, kinh nghidm qudc le cho thdy, phap 
luat cdn trao cho Ngan hang Trung uong thdm 
quydn liem quydn cac id chflc bj vd ng hoac cac 
ngan hang cd nguy co dd vo di ngan chan cd 
hidu qua vide thai thoat tai san, bao vd ngudi gfli 
tidn. Dae bidt, Ngan hang Trung uong se la co 
quan cd thdm quyen phd duyet chuong trinh 
khgi phuc lai chinh ddi vdi td chflc tin dung bj 
lam vao linh trang khd khan vd tai chinh. Ngoai 
ra, Ngan hang Trung uong, td chflc Bao hiem 
tidn gfli cd the dflng ra lam, nghla la dam bao 
rdng se cho vay ngdn ban ddi vdi td chflc lin 
dung gap khd khan de hg cd thd thanh loan cho 
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ngudi nit tien (thuat ngu bdo chi kinh te ggi la 
"bom tidn"). 

Trong thdi gian vfla qua, tinh trang khung 
hoang tai chinh dang trd thanh mdi lo ngai ciia 
nhidu nudc trdn the' gidi. Cue Dy trfl Lidn bang 
My (FED) vfla thdng bdo se bom thdm 100 ty 
USD theo phuong thflc ddu gia de hd trg thanh 
khoan cho eae ngan hang dang gap khd khan do 
cudc khiing hoang tin dung lai nudc nay. Ngan 
hang Trung uong My cho hay se chia khoan 
lidn thanh hai dgt ddu gid, mdi dgt 50 ty USD, 
Idn lugt vao cac ngay 7 va 21/4. FED cflng 
thdng bdo se tidp luc cac dgt ddu gid nhu vay 
trong it nhai 6 thang nua, trfl trudng hgp cac 
ngan hang da thoat khdi tinh trang khd khan va 
khdng cdn hd trg. Tinh ddn cudi thdng 3/2008, 
FED da bom tdng cgng 260 ty USD cho cdc 
ngan hang thuong mai thong qua cac khoan vay 
ngdn ban. Dgng thai nay eua FED nhdm giup 
thj trudng lai chinh My ddi phd vdi cudc khiing 
hoang dang lam thj trudng nudc nay chao dao 
va anh hudng de'n ca cdc nen kinh id' khac. He 
qua mdi nhat cua cugc khung hoang nay la Bear 
Stearns Cos, ngan hang ddu tu Idn thfl nam cua 
My, suyt pha san ndu khong ed cac tap doan 
Idn hd trg. Tfl thang 12/2007 de'n nay, FED deu 
dan id chflc cae dgt ddu gia hdng tudn trdn thj 
trudng md cua co quan nay dl cung flng cdc 
khoan vay ngdn ban eho ngan hang thuong mai. 
Ban ddu ban mflc cho mdi dgt ddu gia la 20 ly 
USD, sau dd la 30 ty USD, nhung tfl ddu thang 
3 ddn nay, FED da phdi nang ban mflc Idn 50 ty 
USD'O. 

Thdng 9/2007, khach hang cua Northern 
Rock cua Anh da ddng loat ddn riit tidn tidi kidm 
vi lo ngai riii ro. Ngan hang nay da mat thanh 
khoan va phai cdu ciru Ngan hang Trung uong 
Anh bom cac khodn vay len ldi trdn 50 ty USD 

de' chi tra cho khach hang, Chinh phu Anh danh 
qud'c hfln hda Northern Rock vao gifla ihang 
2/2008. Northern Rock sau dd dflng bdn bd pha 
san va Bd Tai chinh Anh phai len lidng kdu ggi 
cdc tap doan hd trg vyc day". 

Khdch hang cua id chflc tin dung la nhung 
ngudi giri tidn tai td chflc lin dung vdi mdt sd 
lugng rat Idn, vi vay, vide lien hanh hdi nghi chu 
ng dl lam eae thu luc hod giai va dua ra cdc giai 
phap td chflc lai id chflc lin dung la vide khd cd 
the thyc hidn. Chii ng cua cac td chflc lin dung la 
chu ng cd khoan ng khong dugc bao dam bang 
tai san ma lai cd do nhay cam rai cao cho ndn 
trong linh hud'ng hoang loan hg chi quan tam 
ddn vide lam thd' nao dd' rfll dugc tiln va riit tiln 
nhanh nhdt. Do dd, vai trd cua NgSn hang Trung 
uong dac bidt quan trgng. Mdt mat, thdng qua 
cdc khoan vay dac bidt de chi tra cho ngudi gfli 
tidn, Ngan hang Trung uong cun td chflc tin 
dyng vd ca he thd'ng vugt khdi con hiem ngheo, 
mat khae, trong vide giai quydi pha san td chflc 
tin dyng, Ngan hang Trung uong la ngudi dai 
didn chung cho quyen lgi cfla ngudi gfli lien dl 
giai quydi nhung van dd phflc tap ve tai chinh, vl 
trat ty, an loan xa hdi. Chinh vi nhung khd khan 
trong vide xfl ly cac van de lidn quan khi mdt td 
chflc lin dung lam vao tinh trang pha san ndn loa 
an rdt khd cd the dam nhan vai trd nay ma chi cd 
Ngan hang Trung uong mdi cd kha nang thyc 
hidn nhidm vu nay. , ;i, 

Theo kdi qua nghidn cun cua Hidp hdi Bao 
hiem lien gfli d 34 qud'c gia thi: "Trong trudng 
hgp ngan hang roi vao khung hoang khiing 
hoang hoae mdt kha nang thanh todn, trdch 
nhidm hd trg thanh khoan trong trudng hgp khdn 
cdp cho nhflng ngan hang cd nguy co dd vd dugc 
giao cho Ngan hang Trung uong (12 nudc), cho 
ca id chflc Bao hiem tiln gfli va Ngan hang 

Ddn chu & Phdp ludt 



T^tofi lual oa Xink tl 86 12 (213)-2009 

Trung uong (4 nude)". "Quyin quydi djnh bidn 

phap xfl ly ngan hang dd vd dugc giao cho co 

quan gidm sat ngan hang (15 nudc), cho td chflc 

Bao hilm tiln gfli (11 nudc), cho Ngan hang 

Trung uong (7 nudc). d cac nudc cdn lai thi trach 

nhidm nay thugc vl he thd'ng toa an"'2. 

Bdn Id: Thu tuc phuc hdi td chuc tin dung 

Idm vdo tinh trgng mdt khd ndng thanh todn 

dugc tie'n hdnh sdm; viec Tod dn md thii tuc phd 

sdn thudng ddng nghTa vdi viec md thu tuc thanh 

ly tdi sdn ciia td chdc tin dung 

Thu luc phuc hdi, lai co edu ddi vdi td chflc 

tin dung theo phap luat vl id chflc tin dung cd 

ndi ham rdng hon so vdi thii luc phuc hdi theo 

phap luat pha san chung. Thu luc phuc hdi doanh 

nghidp trong phap luat pha san chung chi dugc 

tidn hanh trong trudng hgp doanh nghidp bj 

tuydn bd la mdt kha nang thanh loan dya trdn 

nhflng tidu chi phap ly mgt each chat che. Ngugc 

lai, vide lai eo edu ngan td chflc lin dung thudng 

dugc bdt ddu d mgt thdi diem sdm hon nhilu so 

vdi thu luc phuc hdi doanh nghidp thong thudng. 

Thu luc phuc hdi id chflc lin dung dugc coi la 

mdt giai doan cdn thidi va ap dung trude khi ap 

dung thu tuc pha san ddi vdi id chflc tin dung. 

Thil luc phye hdi boat ddng td chflc tin dung 

duge thyc hidn dudi sy kilm soat cua co quan 

quan ly hoat ddng cua id chflc tin dung. Day 

dugc coi nhu mdt giai doan bat bugc khi td chflc 

lin dyng kinh doanh thua Id va cd nguy co mdt 

kha nang thanh loan. Vide giao cho co quan 

quan ly ngan hang td chflc vide co cdu, phuc hdi 

lai td chflc lin dung dugc coi la cd hidu qua hon 

la giao cho loa an thyc hidn, ban che dugc linh y 

chd vdn cd ciia Ihii tue toa an. Mdt sd nudc (Hoa 

Ky) da giao cho co quan quan ly ngan hang 

quyIn dugc kidm soat ngan hang mat kha nang 

Ihanh loan ma khgng cdn quydi djnh cua loa an. 

Qua nghidn ciru cho thdy, hdu nhu khgng 

qudc gia nao ap dung giai doan phuc hdi td chflc 

tin dung sau khi loa dn md thu tuc pha sdn. Vide 

toa an md thii luc pha sdn td chflc tin dung 

thudng ddng nghia vdi vide thyc hidn thanh ly td 

chflc tin dung vi thyc sy da khong cihi van dugc 

kha nang lai chinh sau khi ap dung bidn phap 

ciia CO quan quan ly td chflc lin dung. Vi du, 

Luat Pha san cac td chflc tin dung ciia Lien bang 

Nga qui dinh rd: Giai doan phuc hdi con ng va 

thda thuan vd phuong an phuc hdi con ng qui 

djnh trong Luat Pha san doanh nghidp khong ap 

dung ddi vdi pha sdn cac td chflc tin dung'3. 

Phap lual pha san cac ngan hang ciia Hoa Ky 

cung khong tdn lai ihii luc phuc hdi sau khi da 

cd quydi djnh cua co quan thanh tra tai chinh 

hoac CO quan hanh phap bang. Tap doan Bao 

hidm tiln giri tin dung se dugc cfl lam ngudi 

quan ly tai san ngan hang pha san, thyc hidn 

phuong an chi tra tiln giri, sau dd lien hanh 

thanh ly tai san cua ngan hang pha san... 

Trinh ty, thii luc pha san id chflc tin dung cdn 

dugc thyc hidn nhanh ggn, khgng day dua, keo 

dai nhdm tidi kidm thdi gian, chi phi cung nhu 

tranh anh hudng ddn boat dgng cua cd he thdng 

td chflc tin dung. Ddi vdi id chflc tin dung da 

thyc sy khong the phuc hdi boat dgng kinh 

doanh, thi cdn sdm tidn hanh thu luc thanh ly tai 

san, ngan ngfla linh trang tdu tan lai san, hoac 

lam xau di linh trang tai chinh ciia td chflc tin 

dung. Diiu nay la hdi sflc cdn thidi nhdm tang 

cudng kha nang thu hdi ng ciia cac chii ng; bao 

vd quyIn va lgi ich hgp phap cua nhflng ngudi 

gfli tiln. 

Ndm Id: Phdp lugt cdc nudc chii trgng den 

viec bdo ve quyen lgi ciia ngifdi gid tien khi td 

chifc tin dung bi phd sdn 

Vide pha san id chflc lin dung cd anh hudng 
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rat Idn ddn nhung ngudi gfli tidn, dac bidt ngudi 
gfli tiln cd nhan, vdi sd lugng dong dao, do dd, 
cd the anh hudng rdt Idn ddn ddi sdng kinh te, xa 
hdi cua qud'c gia. Ngudi gfli tiln cd thd la td 
chflc, ca nhan nhung trong sd dd, ngudi gfli lidn 
da phdn vdn la nhflng ngudi lao dgng, cd thu 
nhap trung binh, tidi kidm tfl thu nhap cua minh 
de gfli vao ngan hang, td chflc lin dung nhdm tim 
kidm lai sudt lin dyng. Vl vay, vide phd san td 
chflc lin dung keo theo sy anh hudng ddn ngudn 
tiei kidm cua dong dao dan cu trong xa hdi, cd 
thi keo theo nhflng hau qua tidu eye vl mat xa 
hdi. Vl vay, vide pha san cdc td chflc tin dung 
ddi hdi phai cd quy trinh pha san dac bidt de 
dam bao dugc quyIn lgi ciia cong chung, dam 
bao trat ty an loan xa hgi, tranh dnh hudng, tdc 
dgng day chuyin, lam mat nilm lin cua ngudi 
gfli tiln ddi vdi he ihd'ng td chflc lin dyng. 

Dl bdo vd quyIn lgi eiia ngudi tidu diing, da 
sd cac nudc thudng cd he thd'ng Bdo hidm tiln 
gfli va id chflc lin dung bdt buge phai tham gia 
td chflc Bao hilm tiln gfli vdi mdt mflc phi nhdt 
dinh. Khi id chflc tin dung bj luydn bd pha sdn, 
td chflc Bao hilm tiln giri se cd trdch nhidm chi 
trd lidn gfli cho ngudi gfli tiln. Han mflc chi tra 
Bao hiem tiln gfli duge xay dyng dya trdn co sd 
bao vd sd dong ngudi gfli lidn, mflc thu nhap 
binh quan ddu ngudi. Vl mat nguydn ly cd hai 
mflc do chi tra Bao hilm tiln gfli dugc ap dung 
d cae id chflc Bao hidm tiln gfli Bao hilm tiln 
giri, dd la: Chi tra loan bg sd tiln gfli (gdm ca 
gdc va lai) thudc ddi lugng dugc bao hidm va 
chi tra ldi mgt gidi ban nhdt djnh (chi tra cd 
gidi ban). Tuy thugc vao mflc dg phdt triln cua 
he thd'ng tai chinh - ngan hang d mdi qud'c gia 
ma ban mflc chi tra Bao hilm tiln gfli cd thi 
duge xdc djnh khdc nhau. Sd tiln vugt mflc ndi 
trdn, ngudi gfli tiln se duge nhan tidp trong qua 

trinh thanh ly tai san cua td chflc tham gia Bao 
hilm tiln gfli bi pha san theo quy djnh eiia 
phap luat. Mdt sd nudc quy djnh, khoan no 
thanh loan cho ngudi gfli tidn cua td chflc tin 
dung bj phd san dugc uu tidn trude so vdi cac 
khoan ng cua cac chii ng thdng thudng khd nhu 
Luat Td chflc lin dung nam 1999 cua Cdng hda 
Latvia. 

Sdu Id: Viec gidi quyet phd sdn to chdc tin 
dung ifii tien thitc hien vdi phuang thifc chuyen 
giao nguyen trgng td chuc tin dung thong qua 
cdc hinh thifc sdp nhap, hap nhd't vdi td chuc tin 
dung khdc 

Do linh chdt nhay cam cao cua vide pha san 
id chflc tin dyng, tranh gay nhflng tdc dgng xdu 
mang tinh day chuyin ddi vdi nin kinh id' - xa 
hdi thi vide lya chgn mdt phuong thflc giai quydi 
td chflc tin dung lam vao tinh trang pha san 
thdng qua vide sap nhap, hgp nhdt vdi id chflc lin 
dung khde luon dugc cac qud'c gia uu lien. Didu 
nay ed thd thdy rd d nhung nude ma vide giai 
quydi pha sdn mang nang tinh chat hanh chinh 
(Hoa Ky, Canada ...). Vide thanh lap Ngan hang 
"cdu ndi" d Hoa Ky nhdm tidp nhan ngan hang 
lam vao linh trang pha san nhu da trinh bay d 
trdn la mgt vi dy minh hoa. Vdi vide thanh lap 
ngan hang cdu ndi, loan bd quyen va nghia vu lai 
chinh cua ngan hang lam vao tinh trang pha san 
se duge chuyen giao eho ngan hang "cdu ndi" 
dat dudi sy kilm soat eua td chflc Bao hiem tien 
gfli. 

Theo Luat Bao hiem lien giri Dai Loan, C6ng 
ty Bao hiem tiln gfli (CDIC) ed ihl thyc hidn h6 
trg tai chinh ddn eae id chflc tham gia Bao hilm 
tiln giri bdng each cung cdp cac khoan vay hoac 
bao dam cho cac khoan ng ciia td chflc tin dung 
bj ddng cfla dd tao thuan lgi eho cae id chflc lin 
dyng khdc thyc hidn vide sap nhap hoac tidp 

Ddn chu & Phdp ludt 



(Ptrnp lual oiL DUnk tl 86 12 (213)-2009 

nhan hoat ddng, tai sdn cd va cac khoan ng ciia 
td chflc bj ddng cfla. CDIC cung cd the thyc hidn 
tidp nhan td chflc tin dung bj ddng cfla va tam 
thdi cho tidp luc boat dgng theo ten ciia CDIC va 
sau dd xem xet, thuong lugng de chuydn giao 
cho Id chflc lin dung khae. 

Tuy nhidn, khgng phai td chflc tin dung nao 
lam vao linh trang pha san cflng cd thi dugc 
chuyin giao nguydn trang cho td chflc tin dung 
khac. Diiu nay phu thudc vao danh gia cua co 
quan cd thdm quyIn vd mflc do anh hudng ciia 
vide pha san id chflc tin dung, dac bidt la nhung 
anh hudng mang tinh he thdng ddn nin tai chinh 
qud'c gia ddi hdi phai cd sy ddi xfl dac bidt. Gidi 
phap mua lai va tidp nhan ng cua td chflc tin 
dung bj pha san cd thi bao luu nghla vu va duy 
tri rang huge gifla ngudi gfli tiln vdi td chflc nay, 
tfl dd, duy tri long lin ciia cong chung vao he 
Ihd'ng tin dung. Giai phap nay cflng se bdo vd 
quyIn lgi eua ngudi gfli tiln thong qua vide duy 
tri nghia vu cua id chflc tin dung ddi vdi ngudi 
gfli tiln, ddng thdi, bao dam vide lam cho ngudi 
lao ddng lam vide tai id chflc lin dung bj dd vo. 
Vide thyc hidn gidi phap nay cflng se giam thilu 
nguy CO lam gian doan boat ddng ciia thi irudng 
nhd vide chuyin nhugng tai san didn ra nhanh 
chdng; It gay tdn kem, tham chi khong cdn dung 
ddn hd trg lai chinh tfl Chinh phu. Tuy nhidn, 
vide lim dugc mgt id chflc tai ehinh dung ra mua 
lai va tidp nhan ng ciia id chflc lin dung bi dd vo 
khong phdi la diiu dd dang, nhdt la khi linh hinh 
lai chinh eiia id chflc tin dung dang ydu kem. 
Diiu nay ddi hdi phai cd sy hd trg tai chinh ban 
ddu ciia cdc thidi che nhu td chflc Bao hidm tiln 
gui. 

Phd san cdc id chflc tin dung la m6t trong 
nhung vdn dl phflc lap nhdt hidn nay khong chi 
dudi phuong didn hoach djnh, thyc hidn chinh 

sach tai chinh - tidn td qudc gia, ma cdn dudi 
phuong didn nghidn cflu va ap dung phap luat. 
Vide Luat Pha san nam 2004 ciia Viet Nam quy 
dinh giao Chinh phii ban hanh mgt van ban dudi 
hinh thflc Nghj djnh dl quy djnh vide ap dung 
Luat Pha san ddi vdi td chflc tin dung nhung cho 
ddn nay vdn chua dugc ban hanh la mgt minh 
chflng cho didu nay. Dl Luat Pha san khong bj 
"pha san" mgt Idn nua va vi sy an loan he thdng 
tai chinh tiln td - ngan hang ciia nudc ta, thi cac 
CO quan nha nudc cd tham quyIn can sdm xay 
dyng, ban hanh van ban phap luat vd giai quydi 
pha sdn cac id chflc tin dung trdn co sd tinh ddn 
nhflng ydu td ridng, dac thu cua cac td chflc 
nay • 
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