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BAN VE THUAT NGU

“NEGOTIATION”

Trong bai viét nay, ngudi
viét xin dugce lam ban déi
diéu v¢ thuat ngir “negotia-
tion " trong giao dich L/C.

Negotiation nghia I3 gi?

biéu 10(b)(ii) UCP 500
dinh nghia nhu sau:
“Negotiation means  the
giving of the value for
Drafi(s) andfor
document(s} by the bank
authorised to negotiate
Ban tiéng Viét cha Truong
Pai hoc Ngoai thuong (Nha
Xuat Ban Gido Duc)
chuyén dich: “Chiét khdu
cé nghia la dink gid va vd
tice hoi phiéu  valhoac

trong giao dich thu tin dung

huit ngit “negoti-

ation” dugc dé

cap tai Diéu 2,

Pidu 9a)iv) va

dugc dinh nghia
tai Diéu 10(b)(iv) UCP 500.
Tuy nhién, dudng nhu nhiéu
nha ngan hang va cic bén
tham gia giao dich thu tin
dung (I/C) xem nd nhut mdt
thuat ngir khé hiéu, do vay,
khong sir dung nd hoidc sir
dung né moét cach léch lac.
Hon mudi hai nam qua ké
tir khi UCP 500 ¢6 hi¢u luc
ip dung (1994), nhing
ngudi thue hanh L/C va cac
chuyén gia ICC ca phuong
Tay lan phuong Dong da
ton khong biét bao nhiéu
gidy muc dé tranh ludn, ban
thao vé cdch hiéu va sir

NGUYEN HUU bUC*

dung thuat nglr “negotia-
tion " nhu thé nao cho ding
va cau chuyén thuc su van
chirra dén hoi két thic. Do
viy, thudt ngit “negotia-
Hon' la mot trong s6 mudi
hai van dé duge Nhém Dy
thao UCP 600 dua ra Uy
ban Ngin hang ICC xem
xét sira déi 1an ndy. Du kién
UCP 600 s& duoc thong
gua trong nidm 2006 va cé
hiéu Juc ap dung vio nam
2007 nhung tir nay cho dén
khi UCP 600 chinh thic co
hiéu luc, noi dung du thio
van duge giit kin va chi cé
nhitng chuyén gia [CC mdi
biét hiéu thuat ngit “negoti-
ation” s€ dugc loal bd khoi
UCP hay duge giir lai véi
mdt dinh nghia r6 rang hon.
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chitng tir boi mot ngan hing
ditge uy quyvén thuc hién .
Nhur vay, theo ban dich trén,
“negotation” duoc hiéu la
“chiét khau” (discounting).
Cum it “giving of the
value” da duoe nguoi dich
chuyén nghia [a “dinh gid
va trd tién”’ rat khéo 1éo va
phi hop véi nghia “cliét
khdu™",

Péi khi trong mot s6
ban dich khdc hoac trong
cac sach viét vé thanh toan
quoc &, thudt ngit “negotia-
tion " duge dich [a “thcong
fwgng ", theo do cac tir lién
quan nhu  “negotiating
bank” duoc dich Ia “ngdn
hang  thicong  lwong ",
“freely negotiable” 13 “ca

thé thwomg heong e do” ...
Tham chi con c6 ca mot bai
viét phan biét sy khdc nhau
gita ““thuong luong” va
“chiét khdu”. Tac gia bai
viét giai thich su khac nhau
giffa hai tir nay dai ¥ nhu
saw: “Thuong lugng” nghia
la ngdn hang mua lai héi
phiéu tra ngay va tra tién
cho nguoi huong c¢6 khau
trlr tién 1ai chuyén tiép
(transit interest), con “chiét
khdu™' 1a mua héi phiéu ky
han ky phat theo L/C tra
cham.

Trong bai viét nay nguoi
viét khong quan tam “nego-
tiation” 6 nghia la gi trong
tiéng Viét (boi ngén ngit la
vd dodn) va ciing khong cd
v dinh phin tich xem thit
giai thich cia tac gia ding
hay sal ma chi quan tam
xem thir né duoc hiéu va sir
dung nhu thé nao. Rat may
rang mac du tdc gia goi la
“thuong long” nhung vé
bin chat, hanh dong
“thicong lieong " ma tac gia
mo 1a trén day ciing khong
khic véi hanh dong “chiét
khdu” nhu theo da s6
nhitg ngud&i thue hanh L/C
O Viét Nam hiéu va sir
dung. Can ¢t hanh dong
dugc mot ta, ngudi viét ¢o
thé tam thdi ket luan rang
khdi niém “‘rhuong heong”
va “chiét khdu” mic di
khdc nhau vé tén goi nhung
cung 4m chi mot hanh
dong, d6 1a “chiér khau .

“Negotiation” nghia la
chiét khau? Néu nhu thuat
ngit “negotiation” dugc tat
ca nhimg ngudi thue hanh
L/C @ nhitng khu wre khac
nhau trén thé gidi hiéu theo
mot nghia théng nhat la
“chiét khdu ", titc 13 tra tién
{cd khédu trir tién lai) cho
nguol ky phdt hoi phiéu
vafhoac ngud chan thuc
cam giif héi phiéwtrong tay
{nhimg) hoi phiéu do nguin
hudng loi ky phat vd/hoac
(cic) chiing tr xuat trinhy
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» theo diéu kién L/C thi da ching c6
nhiing chuyén ra“ic 161 xung quanh né.
Theo ¥ kién clia hdu hét cdc chuyén
gia, cum tir “giving of the value” ham
nghia qua rong, bat cit sy tra tién hoac
chap nhan hay cam ké’t tra tién déu
ciu thanh hanh dong gtvmg oj the
value”, do d6, “negotiation” cd thé
duoc hiéu va sit dung cho nhimg hanh
dong sau day: (i) tra tién c6 truy doi
theo L/C tra ngay (paying of an
amount with recourse under sight
L/C); (ii) tra tién mién truy doi (pay-
ing of an amount without recourse);
(ii1) chiét khau (tra tién c6 khau trir s6
tién lai - paying an amount with
deduction of interest); hoac (iv) hifa s€
tra tién khi ddo han (a promise to pay
at maturity)...

Chang bao 1au sau khi UCP 500 cé
hiéu lyc, Gy ban Ngan hang ICC ciing
kip nhan ra rang ham y qua rong cla
cum tir ‘ gtvmg of the val'ue da khién
thuat ngit “negotiation” trd nén kho
hiéu hodc gay hifu nhim, do vay, di
ra van ban hudng dan (ICC Position
Paper No. 2) giai thich cum tir 'fgiving
of the value”, theo dé cum tir nay
duoc hiéu nhr sau; (i) thirc hién thanh
todn ngay {making immediate pay-
ment) bang tién mdt, séc hodc bang
chuyén tién théng qua hé thong thanh
todn bu trir hodc ghi cé tai khoan;
hodc (ii) cam két nghia vu trd tién
(undertaking an obligation to make
payment).

Thuyc t& cho thdy giai thich trén cla
Uy ban Ngan hang ICC ciing chéng
lam rd hon ¥ nghia cha thuit ngit
“negotiation”. Do vay, nhimg ngudi
thue hanh L/C van tié’p tuc hiéu va sir
dung “negotiation” theo cich riéng
clia minh, thdm chi con sit dung né
mot ciéch méo mo. Chang han nhu
mét s6 ngdn hang Nhat cé théi quen
sit dung hinh thitc “negotiation” duge
goi la “PP Negotiation” hay “Post
Payment Negotiation” (tam dich:
chiét khau tra tién sau). Theo hinh
thirc ”negotiation" niy, ciAc ngin
hang duge chi dinh theo L/C, theo
thoa thudn véi ngudi hucng lgi, thuc
hién kiém tra chiing tir va cam két tra
tién cho ngudsi huong lgi khi nhan
duge tién thanh todn tir ngan .hang
phat hanh. Ngan hang dugc chi dinh
c6 quyén huy bd cam két tra tién néu
khong nhan dugc tién thanh todn tir
ngin hang phdt hanh.

Reinhard Langerich, thanh vién

ciia Uy ban Ngan hang ICC than
phlén rang “negotiation” di dugc
hiéu va sit dung theo nhiéu cich khac
nhau, do vay, khé cé thé dat dugc mét
céich hiéu chung ducc.

Noi ve sy khac nhau trong cich
hiéu thuat ngii “negotiation” gitra
nhitng ngu'cn thue hanh L/C & phuong
Déng va nhitng ngudi thyc hanh L/C
phuong Tay, T.O Lee, mit chuyén gia
L/C rdt no1 tiéng, déng thoi 1A thinh
vien cia Nhém tu vén sita d6i UCP
500 cho rang that khé dwa ra duogc mot
dinh nghIa vira phu hop véi phuong
Pong vira phil hop v6i phuong Tay.
T.O Lee vi von rdng s khdc blet trong
cach hiéu va sit dung thust ngit “nego-
tiation”' gilta phuong Dong va phuong
Tay ciing twong ty nhu sg khac biét
trong linh virc triét hoc gita phirong
Tay va phuong Déng, mot bén
(phwong Tay) tin vao sir 1on tai cla
Chila con bén kia (phuong Dong) ¢6
thé khéng tin vao diéu dé.

Dudng nhtr khi vi von nhu the TO
Lee ¢6 lién twdng dén bai tho ndi tiéng
cha thi hao Anh Rudyard Kippling
“The Ballad of the East and the
West”, dugc bat diu bang cau “Oh,
East is East, and West is West, and
never the twain shall meet’ (O' bong
1a Bong, Tay 1a Tay, va s& ching bao
gi¢ gap dugc nhau).

Thudt ngii “megotiation sé b loal
bd khdl UCP?

Trong qué trinh du thao UCP 600
thult nglt “negotiation” da duge cic
chuyen gia ICC tranh luan gay gat Co
nguoi dé nghi loai bo “negotiation”
khéi UCP nhu Ole Matmgqvist,
Reinhard Langench nhung ciing co
ngum kién dinh véi quan diém cdn
phai giir lai nhir John E Dolan, TO
Lee

Ole Malmqvist, thanh vién cia
Nhém Du thdo UCP 600 tra 1&i phong
van clia DCInsnght gin day van kién
dinh véi quan diém nén loai bd “nego-
tiation"” khdi UCP 600. “Téi dang tim
ngudi ndo di c6 the gidi thich cho t6i
su khdc nhau gitta payment (tm
tién) va negoaation {chiét khau)
Malmqvist ndi.

Reinhard Langerich thi cho rang
“negotiation” chang ¢6 loi déi vai
nguoi hudng loi. “Téi tin rdng bang
cdch loai bo “negotiation”... ching ta
s€ lam cho LIC tro thanh m_o't céng cu
ddng tin cdy hon”, Langerich néi.

Trong khi d6 khong it chuyén gia
lai rat kién dinh v6i y kién cdn phai
gitt nguyén thudt ngr “negotiation”
v6i ¥ nghia “chiét khdu".

John E Dolan, Gido su Luat ndi
tiéng tai Wayne State University 1y
giai vi sao chiing ta van cin L/C cho
phép chiét khau (negotiation L/C).
Dolan néi: “Vé Iy thuyét, LIC cho
phép chiét khdu yéu cau ngdn hang
chiét khdu thue hién chiét khdu hoi
phiéu cia nguoi hidng loi mién truy
doi. Véi LIC cho phép chiét khdu,
nguoT Iurdng loi sé duoc tra tién nhanh
hon va anh ta 6 thé chon ngdn hang
nao c6 diéu kién chiét khdu wu ddi tot
hon dé chiét khdu ",

TO Lee phan doi kich liét quan
diém loai bo ‘negotiation’ khon UCP
600. Ly gidi cho quan diém cla minh,
T.O Lee cho ring & céc nude phuong
Tay nhw M¥, Canada, Chau Au... viéc
sit dung L/C trong thanh todn ngay
cang giam dan, trong khi dé & Chau 4
va Trung Dong L/C vin 1a phuong
thifc thanh todn chi yéu trong mua
ban ngoai thuong.

Néu nhu UCP 600 van khong gidi
quyét duoc véan dé “negotiation” chac
chan cdc chuyén gia L/C s& van con
1i€p tuc tranh cdi va chac chén cic nha
ngan hang va cic bén tham gia giao
dich L/C s€ van tlcp tuc hiéu va sir
d!_mg ‘negotiation” theo cich hidu
cla minh,

Thuat ngit “negotiation” s€ bi loai
b khoi UCP 600 hay dugc giit lai véi
mot dinh nghia 0 rang hon la cau hoi
vin chura c6 cau tra 15i. Mac di chua
¢é diéu kién dé doc ban du thao cudi
cuing UCP 600 nhung ngudi viét da co
co hot tham khao duge cdc ban gép ¥
stra d6i, nhan xét cha céc chuyén gia
va cic thanh vién Nhém Du thao UCP
600, Uy ban Ngan hang ICC... d6i véi
céc ban du thao UCP 600 va thdy rang
thuat ngir “negotiation" chan chan sé
duoc giif lai nhung véi mét dinh nghia
15 rang hon. Nhung r6 rang hon dén
miic nao va liéu cong déng nhimg
ngudi thuc hanh L/C ¢6 thé di dén mot
cach hiéu chung va st dung thong
nhat hay khong thi phai ché cho dén
khi UCP 600 dugc thong qua trong
nam 2006 nay va chinh thitc c6 hi¢u
luc 4p dung vao nam 2007 nhu dy
ki€n clia Uy ban Ngén hang ICC. Ban
doc quan tdm va nhimg nguoi thyc
hanh L/C hiy kién nhan chd xem =
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